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Napomena izdavaca

Centar za antiratnu akciju (dalje: Centar) oformio je pro-
jekat pod nazivom OCi boje fronta. Razlozi za to su viSestruki i
nalaze se u sveukupnosti sloZene unutrasnje i medunarodne
situacije, posmatrane kako sa drustvenog i politickog, tako i sa
vojnog aspekta. U tom smislu, potrebno je posebno ukazati na
¢injenicu da je ovako kompleksna i komplikovana stvarnost
dodatno bila opterecena ogromnim greSkama koje su ucinili
tadasnji rezim u SR Jugoslviji kao i medunarodna zajednica, a
Sto je sve dovelo do NATO intervencije sa straviénim i jo§ uvek
ne u potpunosti sagledivim posledicama po nasu zemlju.

Izgubljeni ljudski zivoti su oc€igledno najteza posledica
koja nas je zadesila. Zvani¢an podatak o broju poginulih lica i
dalje nije objavljen, humanitarna, materijalna, ekoloska i svaka
druga Steta su ogromne i jo$ uvek nemerljive, a brojne su i
povrede medunarodnog i vlastitog unutradnjeg prava koje su
ucinile drzave ¢lanice NATO za vreme intervencije.

Medutim, pored ovih drasti¢nih posledica NATO inter-
vencije, u isto vreme su se odigrali jo§ neki dogodaji, koji su
zbog svog drustvenog i posebno pravosudnog znacaja, na svo-
jevrsan nacin obelezili naSu stvarnost. To su, izmedu ostalog,
odbijanje veceg broja gradana da uzmu uceSce u Vojsci Ju-
goslavije i neujednacena kaznena politika po tom pitanju. lako su
ova pitanja od ogromnog drustvenog i pravnog znacaja, ondasnje
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vlasti nisu informisale javnost istinito i blagovremeno. Pored
toga, neke nevladine organizacije su iznosile medusobno kon-
tradiktorne informacije, §to je stvaralo dodatnu konfuziju i strah
kod gradana.

Imajuci sve to u vidu, Centar se opredelio da o svemu
progovori otvoreno i odgovorno. U tom cilju, Centar je stru¢no i
ozbiljno istrazio, odnosno osvetlio onu stranu sloZene 1 osetljive
problematike koja se odnosi na odbijanje gradana da uzmu oru-
zje u ruke 1 upuste se u neravnoptavan i besmislen rat protiv
NATO i s tim u vezi razli¢itog postupanja nasih sudova.

Iz navedenih razloga Centar je uspostavio projekat «Oc¢i
boje fronta«, koji se odnosi na lica koja se nisu odazvala vojnom
pozivu ili su pobegla iz Vojske Jugoslavije tokom NATO in-
tervencije u SR Jugoslaviji. Ovaj projekat rezultat je Sestome-
se¢nog rada grupe istrazivaca i stru¢njaka Centra. Istrazivanje je
obavljeno tokom 2000. godine, a prethodila su mu individualna
istrazivanja pojedinih saradnika tokom druge polovine 1999.
godine.

Rezultati istrazivanja koji se nalaze se pred vama po-
kazuju da je nase zakonodavstvo u predmetnoj oblasti ispo-
litizovano i da je sudska praksa po istom pitanju neusaglasena.
Rezultati istrazivanja sadrze i ve¢i broj podataka u vezi lica koja
su odbila da se ukljuce u jedinice Vojske Jugoslavije prilikom
NATO intervencije. Takode, detaljno je obradeno i nekoliko
desetina karakteristi¢nih slucajeva.

Imajudi sve izneto u vidu, a posebno opste uslove i okol-
nosti u kojima su uglavnom mladi ljudi odbili da se upuste urat s
NATO, kao i ¢injenicu da sudovi, pogotovu na teritoriji Srbije iu
prvim mesecima rada po navedenim slu¢ajevima, nisu dovoljno
vodili racuna o istinskoj individualizaciji kazne, stvorena je
situacija da veliki broj ovih ljudi bude osuden na kazne zatvora i
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to u duZem vremenskom periodu i da sada ¢eka da bude pozvan
na izvr$enje kazne.

Zbog svega ovog, Centar se zalaze za prevazilazenje pro-
blema na nacin da se amnestiraju svi zatvoreni i da se obustave
svi sudski postupci.



Note of the Publisher

The Centre for Antiwar Action (hereinafter: the Centre)
has elaborated a project entitled Eyes the color of the frontline.
Reasons for this were multiple and can be found in the overall in-
ternal and international situation, observed both from the social
and political, as well as military aspect. In that sense, it is neces-
sary to particularly point to the fact that such complex and com-
plicated reality was additionally burdened by grave mistakes
committed by both the then regime in Yugoslavia and the inter-
national community, which brought about the NATO interven-
tion with appalling and not yet fully determined consequences
for our country.

Lost human lives are obviously the gravest consequence
that we had suffered. The official data on the number of killed
have not been published yet, while humanitarian, material, eco-
logical and every other damages were enormous and are still im-
measurable, which was all accompanied by numerous violations
of international and our own national law committed by NATO
member states during the intervention.

However, despite these drastic consequences of NATO in-
tervention, some other events happened at the same time which,
because of their social and, particularly, judicial importance,
have specifically marked our reality. Among others those were:
refusal of a large number of citizens to take part in the Army of
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Yugoslavia and ununiform penal policy in this regard. Although
these issues are of paramount social and legal importance, the
then authorities did not inform the public truthfully and on time.
Also, some non-governmental organisations presented mutually
contradictory information which created additional confusion
and instilled fear among citizens.

Bearing all this in mind, the Centre has decided to break
the silence and speak about all this openly and responsibly. To
that end, the Centre had professionally and seriously researched,
or better said, threw light on that side of this complex and sensi-
tive problem area which relates to the refusal of citizens to take
up arms and go into an unequal and meaningless war against
NATO and the varied conduct of courts in these matters.

For the above stated reasons, the Centre established the
project “Eyes the Colour of the Frontline” which relates to per-
sons who did not answer the call-up or fled from the country dur-
ing NATO intervention against FR Yugoslavia. This project is a
result of six-months work of a group of Centre’s researchers and
experts. The research was carried out in the course of 2000, and
was preceded by individual studies or some researchers in the
second half of 1999.

The research results before you show that our legislation
in this subject-specific field has been politicised and judicial
practice in that same area uncoordinated. The results of this re-
search also include a large number of data on persons who re-
fused to join the Yugoslav Army units during NATO interven-
tion. Also, several dozen characteristic cases have been ana-
lysed.

Bearing in mind all the above said, and particularly the
general conditions and circumstances under which mostly young
people refused to go into war against NATO, as well as the fact
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that in the first eight months of their work the courts, especially
those in the territory of Serbia, did not take account of the true in-
dividualisation of the punishment in the mentioned cases, it hap-
pened that a large number of these persons were convicted to lon-
ger prison sentences and are now waiting to be called to serve
them.

For all these reasons, the Centre is pleading for the over-
coming of this problem by the granting of pardon to all the im-
prisoned and by the suspension of all court proceedings.



. STANJE DO 24. MARTA
1999. GODINE

Nakon Dejtonskog sporazuma (1995. godine) nisu pres-
tale delimi¢ne mobilizacije na teritoriji SRJ. TeZiSte ratnog Za-
riSta prebaceno je na Kosovo. U prvo vreme, vr§i se mobilizacija
rezervnog policijskog sastava, jer se smatralo da stanje na Koso-
vu treba smiriti policijskim akcijama. Medutim, od po¢eka 1998.
godine, kada dolazi do masovnih ubistava civila, vise se ukl-
jucuje 1 VJ, doduse u prvo vreme, kao logistika.

Jedan broj mladih ljudi izbegavao je prijem vojnih poziva
za mobilizaciju. Oni su, uglavnom, napustali prebivaliSta, a i
zemlju. Ovo pitanje nije javno problematizovano, verovatno iz
razloga politickog oportuniteta. Zivelo se, manje-vise, u uve-
renju da do nekih vecih ratnih sukoba nec¢e do¢i, a da se oruzani
sukob na Kosovu vodi protiv “Sacice ostrai¢enih terorista”.

Dana 24. marta 1999. godine, medutim, Savezna vlada do-
nosi Odluku o proglasenju nastupanja stanja neposredne ratne
opasnosti, a 25. marta 1999. godine, ona donosi Odluku o pro-
glasenju ratnog stanja. Ove odluke glase:

“Na osnovu ¢lana 99. tacka 10. Ustava Savezne Republike Ju-
goslavije, posto je sasluSala misljenje predsednika Savezne Re-
publike Jugoslavije i predsednika veéa Savezne skupstine, Sa-
vezna vlada donosi
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ODLUKU O PROGLASENJU NASTUPANJA
NEPOSREDNE RATNE OPASNOSTI

1) Proglasava se nastupanje neposredne ratne opasnosti, jer postoji
opasnost od agresije na Saveznu Republiku Jugoslaviju.

2) Ova odluka stupa na snagu odmabh.
Ova odluka je objavljena u “Sluzbenom listu SRJ”, br. 14/99”.

“Na osnovu ¢lana 99. tacka 10. Ustava Savezne Republike Ju-
goslavije, posto je saslusala mi§ljenje predsednika Savezne Re-
publike Jugoslavije i predsednika veca Savezne skupstine, Sa-
vezna vlada donosi

ODLUKU O PROGLASENJU RATNOG STANJA

1) Proglasava se ratno stanje jer je otpocela agresija na Saveznu
Republiku Jugoslaviju.

2) Ova odluka stupa na snagu odmabh.

Ova odluka je objavljena u “Sluzbenom listu SRJ”, br.
15/99”

Savezna vlada je ove odluke donela dan za danom, na
osnovu ovlascenja iz odredbe ¢lana 99. tacka 9. Ustava SRJ. Po
toj odredbi, Savezna vlada moze takve odluke doneti “kad
Savezna skupstina nije u mogucénosti da se sastane”. Rasireno
je misljenje da su postojali uslovi da se Savezna skupstina sasta-
ne. Ona se i sastala u uslovima ratnog stanja povodom pitanja
pristupanja Jugoslavije Savezu Rusije i Belorusije.

Jasno je da su odmah ucestali pozivi za mobilizaciju. Pozi-
vi su, uglavnom, bili pojedina¢ni, a u nekim sredinama (Ni§, na
primer) i javni — preko TV i radio stanica. Neodazivanje pozivu
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predstavljalo je krivi¢no delo, a dezerterstvo, takode, kriviéno
delo protiv Vojske Jugoslavije (¢lan 214.1217. KZ SRJ), i tou
uslovima ratnog stanja, $to je automatski dovelo do primene
odredbe ¢lana 226. Krivicnog zakona SRJ. To je znacilo bitno
zaoS$travanje zaprecene kazne. Tako, na primer, kazna za neoda-
zivanje vojnom pozivu sa predvidene kazne do jedne godine,
zaoStrena je na kaznu zatvora od jedne do deset godina; kazna za
krijenje da bi se izbegla vojna sluzba, predvidena od tri meseca
do pet godina, zaoStrena je na najmanje pet godina ili kaznu zat-
vora u trajanju od 20 godina, koliko se predvida i za lica koja su
napustila zemlju ili ostala u inostranstvu iz istog razloga. Ta-
kode, u slu¢ajevima primene odredbe ¢lana 226. stav 2.1 3. u vezi
sa odredbom ¢lana 214. stav2.13.i¢lana217.stav3.,4.15. KZ
SRJ, ne moZe se izreci uslovna osuda. Jer, prema odredbi ¢lana
53. stav 3. KZ SRJ, uslovna osuda se ne moze izreé¢i za krivi¢na
dela za koja se ni ublazavanjem kazne ne moze izre¢i kazna man-
ja od jedne godine zatvora. To je slucaj iz ¢lana 43. stav 1. tacka
1. KZ SRJ, kojim se ureduje da, ako je za krivi¢no delo kao naj-
manja mera kazne propisan zatvor u trajanju od tri ili vi$e godina,
kazna se moze ublaziti do jedne godine.



1)

2)

3)

4)

)

KRIVICNO ZAKONODAVSTVO SRJ

Odredbe ¢lana 214.1217. KZ SR, glase:

""Neodazivanje pozivu i izbegavanje vojne sluzbe

Clan 214.

Ko bez opravdanog razloga ne dode u odredeno vreme na
regrutovanje, radi saopstenja ratnog rasporeda ili prijema oru-
Zja, ili na sluZenje vojnog roka, vojnu vezbu ili drugu vojnu
sluzbu, iako je bio pozvan pojedina¢nim ili op$tim pozivom,
kazniée se nov€anom kaznom ili zatvorom do jedne godine.

Ko se krije da bi izbegao obavezu iz stava 1. ovog ¢lana, iako je
bio pozvan pojedina¢nim ili op$tim pozivom, kaznice se za-
tvorom od tri meseca do pet godina.

Ko napusti zemlju ili ostane u inostranstvu da bi izbegao re-
grutovanje, ili sluzenje vojnog roka, vojnu vezbu ili drugu vojnu
sluzbu, kaznice se zatvorom od jedne do deset godina.

Ko poziva ili podstice vise lica za izvrSenje dela iz st. 1. do 3.
ovog ¢lana, kaznice se za delo iz stava 1. zatvorom do tri godine,
a za delo iz st. 2. 1 3. zatvorom najmanje jednu godinu.

Ucinilac dela iz st. 2. 1 3. ovog ¢lana koji se dobrovoljno javi
nadleznom drZzavnom organu moze se blaze kazniti ili oslo-
boditi od kazne."
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1)

2)

3)

4)

5)

6)

""Samovoljno udaljenje
i bekstvo iz Vojske Jugoslavije

Clan 217.

Vojno lice koje samovoljno napusti svoju jedinicu ili sluzbu i ne
vrati se na duznost u roku od deset dana ili se u istom roku ne
vrati na duznost sa dozvoljenog bavljenja van jedinice ili sluzbe,
kaznicée se zatvorom do jedne godine.

Kaznom iz stava 1. ovog ¢lana kaznice se i vojno lice koje vise
od dva puta i krace od deset dana nedozvoljeno boravi van svoje
jedinice ili sluzbe, kao i1 vojno lice koje samovoljno napusti
svoju jedinicu ili sluzbu za vreme izvrSenja vaznog zadatka ili
povecanog stepena borbene gotovosti jedinice.

Vojno lice koje se krije da bi izbeglo sluzbu u Vojsci Ju-
goslavije, ili koje samovoljno napusti svoju jedinicu ili sluzbu i
ne vrati se na duznost u roku od trideset dana ili se u istom roku
ne vrati sa dozvoljenog bavljenja van jedinice ili sluzbe, kaznice
se zatvorom od $est meseci do pet godina.

Vojno lice koje napusti zemlju ili ostane u inostranstvu da bi
izbeglo sluzbu u Vojsci Jugoslavije, kazni¢e se zatvorom naj-
manje jednu godinu.

Vojno lice koje priprema bekstvo u inostranstvo da bi izbeglo
sluzbu u Vojsci Jugoslavije, kaznice se zatvorom od $est meseci
do pet godina.

Ucinilac dela iz st. 3. 1 4. ovog ¢lana koji se dobrovoljno javi
nadleZznom drzavnom organu moze se blaze kazniti. ”

Kako je predmet naSeg razmatranja izvrSenje ovih dela za

vreme ratnog stanja, odlu¢ivanje o visini kazne vr$i se prema
odredbi ¢lana 226. KZ SRJ, koja glasi:
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1)

2)

3)

1999.
1999.

"Kaznjavanje za krivicna dela
izvrsena za vreme ratnog stanja
ili u slu¢aju neposredne ratne opasnosti

Clan 226.

Za krivi¢no delo iz ...¢lana 214. stav 1., ¢lana 217. stav 1. i
2...ovog zakona, ako je izvrSeno za vreme ratnog stanja ili u
slu¢aju neposredne ratne opasnosti, uéinilac ¢e se kazniti za-
tvorom od jedne do deset godina.

Za krivi¢no delo iz...¢lana 217. stav 5...ovog zakona, ako je
izvr$eno za vreme ratnog stanja ili u slucaju neposredne ratne
opasnosti, u¢inilac ¢e se kazniti zatvorom najmanje tri godine.

Zakriviéno delo iz ...¢lana 214. st. 2.1 3, ¢lana 217.st. 3.14...
ovog zakona, ako je izvr§eno za vreme ratnog stanja ili u slu¢aju
neposredne ratne opasnosti, u€inilac ¢e se kazniti zatvorom
najmanje pet godina ili zatvorom od dvadeset godina. ”

Stanje neposredne ratne opasnosti proglaseno je 24. marta
godine, a ratno stanje je trajalo od 25. marta do 24. juna
godine.

Radnje krivi¢nog dela iz ¢lana 214. KZ SRJ su: (1) ne-

odazivanje, (2) izbegavanje, i (3) pozivanje i podsticanje vise od
dva lica na vrenje ovog kriviénog dela, a u kriviénom delu iz
¢lana 217. KZ SRIJ, radnje su: (1) samovoljno udaljenje vise od
10 dana, (2) vise od dva puta nedozvoljenog boravka van je-
dinice do 10 dana, (3) samovoljno napustanje za vreme izvrSenja
vaznog zadatka ili povecanog stepena borbene gotovosti je-
dinice; i (3) bekstvo. Medutim, ako se u¢inilac dela dobrovoljno
javi nadleznom organu, moZe se blaze kazniti ili osloboditi od
kazne za kvalifikovane oblike krivicnog dela. Kvalifikovani
oblici ovih dela su, za delo iz ¢lana 214. KZ SRI: (1) krijenje, i
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(2) bekstvo u inostranstvo, ili ostajanje u inostranstvu, a za delo
iz ¢lana 217. KZ SRI: (1) krijenje, ili ako se ne vrati na duznostu
roku od 30 dana, (2) bekstvo u inostranstvo, ili ostajanje u
inostranstvu. Za ovo delo i pripremanje bekstva se kaznjava.
Ako se ucinilac dela, medutim, dobrovoljno javi nadleznom
organu, moze se blaze kazniti za kvalifikovane oblike.

Kako nisu postavljene jasne granice izmedu radnje iz
stava 1. (nedolazak bez opravdanog razloga...) i stava 2. (krije se
da bi izbegao obavezu...) ¢lana 214. KZ SRJ, u pomenutom vre-
menskom periodu, vojni tuzioci su, po pravilu, sve vojne obvez-
nike koji nisu dosli u ratnu jedinicu, optuzivali za teZi oblik krivi-
¢nog dela, odnosno optuzivali su ih za skrivanje, iako za to nisu
imali nikakve pouzdane podatke. Tako su ovi vojni obveznici
odgovarali za delo iz stava 2. ¢lana 214. , au vezi sa ¢lanom 226.
KZ SRJ. To je imalo za posledicu da se ovim licima nije mogla
izre¢i manja kazna od jedne godine zatvora, bez obzira posle
koliko dana se neko od njih pojavio u jedinici, odnosno koji su
razlozi bili u pitanju za njegovo neodazivanje. Izvesnih odstu-
panja ima u praksi vojnog okruga u Podgorici. Na tom podrudju,
sudovi su izricali za prisutna lica, po pravilu, mese¢ne kazne.

Bitan, prvi elemenat za krivi¢no delo iz ¢lana 214. KZ SRJ
je neodazivanje bez opravdanog razloga. Opravdan razlog je
vezan za dve okolnosti: (1) nepostojanje saznanja o pozivu, i (2)
sprecenost da se odaziva pozivu. Najvise je sporova bilo oko
¢injenice da li su vojni obveznici imali saznanja o pozivu. Sudovi
su stajali na stanovi§tu da su svi obveznici imali saznanje o
svojim obavezama s obzirom da im je bilo poznato da je zemlja
bila u ratnom stanju. Neko pravno uporiste za ovu tezu stoji u
odredbi ¢lana 7. Zakona o odbrani, koja glasi:

“U slu¢aju napada na zemlju, svi gradani u zemlji i inostranstvu,
komande, jedinice i ustanove Vojske Jugoslavije, predstavnici
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drzavnih organa i organizacija i organi upravljanja u preduze-
¢ima i drugim pravnim licima, duzni su da, odmah po saznanju,
ne ¢ekajuci poziv ili naredenje, postupe po svom ratnom ra-
sporedu i obavezama utvrdenim Planom odbrane zemlje, odno-
sno izvodom iz tog plana i odlukama i merama Savezne vlade.”

Medutim, smatramo da je ovo pravno stanoviste neprihva-
tljivo, obzirom da nije bila proglasena opsta mobilizacija, ve¢
delimi¢na. Postupanje na nacin predviden ovom odredbom do-
velo bi do haoti¢nog stanja. Dakle, jedino je ispravno pravno
stanoviste da se utvrdi ¢injenica da li je vojni obveznik imao
saznanje o vojnom pozivu.

Obzirom da je vojnim obveznicima, po pravilu, poslat
pojedinacni poziv, u postupku je trebalo utvrditi da li je taj poziv
urucen. Pri tome, moraju se u obzir uzeti kriterijumi utvrdeni
odredbama Zakona o opStem upravnom postupku, jer se radi o
obaveznom li¢nom dostavljanju iz ¢lana 87. tog zakona. Sudovi
su, medutim, smatrali da je poziv urucen ako je vojni pozivar
nekom od ¢lanova porodice, ili susedima, ostavio obavestenje o
vojnom pozivu. Stavise, sudovi su ovu &njenicu uzimali kao
dokazanu i tada kada se vojni obveznik sa zaka$njenjem javio
svojoj ratnoj jedinici, bez obzira na njegovu izjavu da se javio
odmabh po saznanju za poziv! Navodimo primer: OptuZeni D. R,
star 29 godina, carinik, vojni obveznik, osuden je na kaznu
zatvora u trajanju od 1 (jedne) godine, jer je, skrivajudi se,
izbegao vojnu sluzbu, tako S$to je promenio boraviste a da o
tome nije obavestio nadlezne organe. OptuZzeni se branio da
nije znao za poziv, da je redovno bio na sluzbi u Carini, a da je
jedno vreme spavao kod devojke. Kada je 4. aprila 1999. godine
saznao za poziv, jer je obavesStenje ostavljeno na vratima stana,
odmah se javio u Vojni odsek. Sud nije uvazio ovu odbranu,
smatrajuéi da je optuzeni “...dobro znao da je po ratnoj formaciji
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vojni policajac, §to znaci da je pouzdano mogao ocekivati po-
zivanje u VJ upravo u prvim danima rata”. Medutim, ima i
slu¢ajeva obustavljanja krivicnog postupka. Navodimo primer:
Protiv vojnog obveznika B. S, star 37 godina, pokrenut je kri-
viéni postupak, jer se 29. 31999. godine nije javio u ratnu je-
dinicu, a da mu se poziv nije mogao uruciti, jer je promenio
boraviste bez prijave nadleZnom organu. Postupak je obu-
stavljen odustankom vojnog tuZioca, koji je u toku priprema
za glavni pretres utvrdio da je optuZzeni uredno izvrsio pro-
menu boravista, te da nije mogao da bude upoznat sa mo-
bilizacijskim pozivom.

Drugi osnov opravdanog razloga jeste sprecenost. Naj-
¢escirazlog bila je bolest. Medutim, sudovi nisu uvazavali medi-
cinsku dokumentaciju gradanskih bolnica. Za njih je bio mero-
davan samo nalaz i mi$ljenje Vojnolekarske komisije. Takode,
nije uvazavan kao opravdan razlog i okolnost da su vojni ob-
veznici bili na putu van mesta prebivali$ta, u selu, na primer, gde
ne postoje telefonske veze.

Napustanje zemlje ili ostajanje u inostranstvu izazivalo je
odrzavanje glavnog pretresa u odsutnosti okrivljenog. U ovim
okolnostima su bitna dva pitanja (1) da li je lice u inostranstvu
imalo saznanje o vojnom pozivu, i (2) da li je postojala namera
da se izbegne odazivanje vojnom pozivu. Po pravilu, sudovi su a
priori smatrali da su sva lica obavestena o vojnom pozivu samim
tim §to je proglaseno ratno stanje! Da li se neko nalazi u ino-
stranstvu zakjucivalo se na osnovu bilo kakvog svedoc¢enja blis-
kih srodnika ili drugih lica. Navodimo jedan slu¢aj: Optuzeni L.
J., star 25 godina, trgovac, vojni obveznik, osuden je u od-
sutnosti na kaznu zatvora u trajanju od 6 (Sest) godina, jer je,
da biizbegao vojnu sluzbu, dana 22. 3. 1999. godine, napustio
zemlju. Sud je doneo presudu na osnovu izjava roditelja op-
tuZenog da im se sin nalazi u inostranstvu i fotokopije pasosa
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koju je prilozio branilac (!?) kojom se dokazuje da se optuzeni
nalazi u inostranstvu. Medutim, bilo je i izuzetaka, kada je
obustavljen krivi¢ni postupak. Navodimo primer: Protiv vojnog
obveznika S. M, star 31 godinu, pokrenut je Kkrivi¢ni po-
stupak jer se nije javio u vojnu jedinicu 25. marta 1999.
godine, iako je za to znao preko brata, koji je poziv primio i
bez obzira na upozorenje pozivara da se mora javiti na vojni
poziv. Postupak je obustavljen odustankom vojnog tuZioca,
koji je utvrdio da optuZeni od 1993. godine ne Zivi u Ju-
goslaviji, te da nije mogao biti upoznat sa sadrZinom poziva.

Druga okolnost-namera nije se posebno dokazivala; u sva-
kom sluc¢aju se uzimala kao dokazana ¢injenica da je namera po-
stojala. Posebno ukazujemo na slu¢ajeve povlacenja vojske sa
borbenog polozaja bez naredbe staresine. Sudovi su oglasavali
krivim vojne obveznike, koji su, zajedno sa celom jedinicom,
napustali borbena mesta zbog borbenih dejstava neprijateljskih
snaga, jer su to uradili bez naredenja svojih staresina. Cudno je,
medutim, da su i stareSine sa tim vojnicima napustali borbene po-
lozaje, a nisu kriviéno odgovarali. Navodimo primer: OptuZeni
G. D, star 35 godina, radnik, vojni obveznik, osuden je na je-
dinstvenu kaznu zatvora u trajanju od 1 (jedne) godine i 6
(Sest) meseci — za delo iz ¢lan 217. KZ SRJ na 1 godinu i za
delo teske krade iz ¢lana 166. KZS na jednu godinu, jer je sa-
movoljno napustio jedinicu, te da je na Kosovu prisvojio ve-
liku koli¢inu robe. OptuZeni se brani tako §to iznosi da im je 23.
5.1999. godine staresina rekao da su sve ostale ¢ete samovoljno
napustile borbena mesta, a da je ostala samo njihova ¢eta. Tada je
neko rekao da idu i oni, $to su i ucinili... Na glavnom pretresu su
stareSine optuzenog potvrdile da su “jedinice tih vojnika na-
pustile borbene linije i oni nisu mogli da ih zadrze”, kao i to da
“nikom od vojnika nije izdavao naredenje da ostanu na polozaju i
vrate se na mesto razmestaja, jer je i on sam poSao sa njima”.



lll. POSTUPANJE SUDOVA

Kaznena politika nije bila ujednacena. Prvih dana su-
dovanja, vojni sudovi su izricali drasti¢ne kazne, delom zbog
neiskustva sudija, delom da bi se uticalo na odziv vojnih ob-
veznika. Kasnije, Vrhovni vojni sud je zauzeo kriterijume izri-
canja kazni, pa se, unekoliko, ujednacila kaznena politika. I
dalje, nedovoljno se vodilo ra¢una o individualizaciji kazne.
Stavise, i obrasci presuda su bili §tampani radi ekspeditivnosti
sudenja. Karakteristi¢no je, na primer, da je jo$ prilikom sudenja
licima koja su se posle desetak dana od obave$tenja o mo-
bilizaciji javila u svoje jedinice, od strane sudija koji su postupali
u njihovim predmetima, javno saops$tavano da ce izricane kazne
biti posle rata oproStene donoSenjem Zakona o amnestiji, ili
pomilovanjem. Nazalost, do toga nije doslo, pa su ti ljudi, koji su
nakon sudenja odmabh otisli na vr$enje ratnih zadataka, dovedeni
u veoma tesku situaciju, jer moraju i¢i na izdrzavanje zatvorske
kazne. Naime, njihove kazne se vi§e ne mogu ublaziti u postupku
vanrednog ublazavanja, jer se radi o delima gde se ni ubla-
Zavanjem ne moze izre¢i manja kazna od godinu dana zatvora
(zadela iz ¢lana 214. stav 2.1 3. u vezi sa ¢lanom 226. stav 2. 1 3.
KZ SRJ). Tako je ispalo da su ovi mladi ljudi, zbog pogresne
pravne kvalifikacije dela i njenog nekritiénog prihvatanja od
strane vojnih sudova, dovedeni u bezizlaznu situaciju. O¢igled-
no, nema raspolozenja da se donese Zakon o amnestiji, a i da se
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da masovno pomilovanje, jer su presudni politicki stavovi i jaka
polarizacija izmedu onog $ta je “patriotsko” a 3ta je “izdaj-
nicko™!

Prvostepeni sudovi su licima koja su se bilo kada javilau
jedinicu, uglavnom izricali kazne zatvora u proseku od po jednu
godinu za krivi¢na dela iz ¢lana 214. stav 1.12.1217. stav 1.1 2.
KZ SRJ. Medutim, na podru¢ju Crne Gore, za ova krivi¢na dela,
izricale su se kazne u proseku od 3 do 6 meseci, jer su sudovi me-
njali kvalifikaciju dela iz stava 2. u stav 1. Dok, za lica u odsust-
vu, izricane su visoke kazne zatvora, u proseku od 6-7 godina.

Stvarno nadleZan sud za krivi¢na dela iz ¢lana 214.1217.
KZJ je vojni sud. Stvarna nadleznost se ceni prema odredbama
Zakona o vojnim sudovima. Prema odredbi ¢lana 9. t. 1. Zakona
o vojnim sudovima, vojni sudovi sude za krivi¢na dela koja u¢ine
vojna lica, a u slu¢ajevima predvidenim ovim zakonom — i za
kriviéna dela koja ucine druga lica. Tako, prema odredbi ¢lana
10. stav 1. t. 8. ovog zakona, vojni sudovi sude civilnim licima za
krivi¢na dela iz ¢lana 201. do 236. KZ SRJ. To znaci da su vojni
sudovi stvarno nadleZni da sude svim licima koja u¢ine krivi¢na
dela neodazivanja pozivu 1 izbegavanje vojne sluzbe iz ¢lana
214. KZ SRJ i samovoljno udaljenje i bekstvo iz Vojske Ju-
goslavije iz ¢lana 217. KZ SRJ.

Mesna nadleZnost se utvrduje prema odredbama Zakona
o krivicnom postupku, Krivicnog zakona SRJ i Zakona o vojnim
sudovima. Prema odredbi ¢lana 26. stav 1. ZKP, po pravilu, mes-
no je nadlezan sud na ¢ijem je podruc¢ju delo u¢injeno ili pokusa-
no. Dok, prema odredbi ¢lana 32. Kriviénog zakona SRJ, kri-
vi¢no delo je izvr§eno kako u mestu gde je ucinilac radio ili je bio
duzan da radi, tako i u mestu gde je posledica nastupila. I, pripre-
manje i poku$aj smatraju se izvr§enim kako u mestu gde je izvr-
Silac radio, tako i u mestu gde je po njegovom umisljaju posledi-
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ca trebalo da nastupi ili je mogla da nastupi. U svetlu ovih zakon-
skih odredbi, mesna nadleznost za krivi¢na dela iz ¢lana 214. KZ
SRJ ceni se, po pravilu, prema mestu gde je poziv trebalo da se
uruci, dok za krivi¢no delo iz ¢lana 217. KZ SR ceni se, po pra-
vilu, prema mestu gde je doslo do napustanja jedinice, odnosno
gde je trebalo da se vrati vojno lice nakon odobrenog odsustva.

Prema odredbi ¢lana 8. Zakona o vojnim sudovima posto-
je tri prvostepena vojna suda: Vojni sud u Beogradu, koji pokriva
podru¢je Prve armije; Vojni sud u Podgorici, koji pokriva po-
dru¢je Druge armije; i Vojni sud u Nisu, koji pokriva podrucje
Trece armije. Medutim, za vreme ratnog stanja, ovi sudovi pre-
staju sa radom, s tim da se prvostepeni vojni sudovi formiraju pri
komandama vojnih okruga, divizija, korpusa, armija, komandi
ratnog vazduhoplovstva i protivvazdusne odbrane i komandi
ratne mornarice. Vrhovni vojni sud, medutim, nastavlja rad u
sedistu Staba Vrhovne komande (¢lan 74. Zakona o vojnim
sudovima). Za vreme ratnog stanja od 25. marta do 24. juna
1999. godine, formirano je 20 ratnih sudova, od toga u Beogradu
5 prvostepenih ratnih vojnih sudova, u Novom Sadu 2 ratna su-
da.... Odeljenja Vrhovnog vojnog suda formirana su u Nisu i
Podgorici. Prema odredbi ¢lana 75. Zakona o vojnim sudovima,
za vreme ratnog stanja postavljenja, udaljenja od duznosti i ra-
zreSenje od duznosti predsednika, sudija i sudija-porotnika voj-
nih sudova vr$i predsednik Republike, na predlog nacelnika
Staba Vrhovne komande. Po prestanku ratnog stanja, svi krivi¢ni
predmeti su rasporedeni u pomenuta tri vojna suda u Beogradu,
Podgorici 1 Nisu.

Za sudije 1 vojne tuZioce su postavljena lica — vojni ob-
veznici prema vec ranije utvrdenom ratnom rasporedu. U veéem
broju, ta lica u svom gradanskom statusu se nisu bavila sudskom
delatnoscu. To je dovelo, ne samo u pocetku, do nesnalazenja
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kako u pogledu primene procesnog prava, tako i u pogledu
pravne kvalifikacije dela i kaznenog tretmana, odnosno odlu-
¢ivanja.

Prvih dana ratnog stanja poc¢ela su i prva sudenja, jer su is-
tovremeno sa vojnim sudovima, i u okviru istih jedinica i koman-
di vojnih okruga, formirani i organi vojnog tuzilastva.



IV. ZAPAZANJA
O KRIVICNOM POSTUPKU

Savezna vlada je svojom Uredbom o primenjivanju Za-
kona o krivicnom postupku za vreme ratnog stanja (“Sluzbeni
list SRJ”, br. 21/99), izvrsila bitne izmene u Zakonu o krivi¢nom
postupku. Tako, za okrivljenog u bekstvu, uspostavlja se i mesna
nadleZnost suda gde bude uhvacen, ili gde se sam prijavio (¢lan
2. Uredbe); skida se obaveza pribavljanja odobrenja za kriviéno
gonjenje ako se radi o kriviénim delima iz glave XV (protiv
ustavnog uredenja...), glave XVI (protiv Covecnosti...), glave
XX (protiv Vojske Jugoslavije, dakle i za krivi¢na dela iz ¢lana
214.1217.KZ SRJ) i za krivi¢na dela za koja je propisana kazna
zatvora od najmanje 5 godina (¢lan 3); ne moZe se traZiti izuzece
zbog sumnje u nepristrasnost (¢lan 4); pojedine istraZzne radnje
moze voditi i organ unutra§njih poslova, koji u hitnim slu-
¢ajevima te radnje moze voditi i bez zahteva javnog tuzioca (¢lan
6); organi gonjenja mogu izvr$iti pretres lica i stana bez sudskog
naloga, ako postoji sumnja da su izvrSena gorepomenuta kri-
vi¢na dela (iz glave XV, X VI, XX...) (¢lan 7); pritvor od 30 dana
moze odrediti i organ unutra$njih poslova (¢lan 8); javni tuzilac
moze podiéi optuznicu bez sprovodenja istrage i bez saglasnosti
istraznog sudije (¢lan 9); vreme od urucenja optuznice do glav-
nog pretresa ne moze biti krace od Cetrdesetosam ¢asova (¢lan
10); prigovor na optuZnicu ne uti¢e na odrzavanje glavnog pre-
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tresa (¢lan 11); u slu¢aju prekida pretresa duze od mesec dana, ili
u slucaju izmene veca, novi pretres ne mora teci iznova (¢lan 12);
rok za zalbu je tri dana (¢lan 15)...

U pogledu krivi¢nog dela iz ¢lana 214. KZ SRJ, pokrenuti
su 1 krivi¢ni postupci protiv vojnih obveznika koji nisu primili
poziv, ali po saznanju su se javili nadleZznim vojnim organima.
Zanimljivo je da su pokrenuti kriviéni postupci i protiv lica, koji
su se odmah javila u svoje ratne jedinice, ali nadleZni organi,
zbog svojih propusta i neazurnosti, nisu imali saznanja o tome.
Protiv takvih lica, iako osnovana sumnja nije bila potkrepljena
odgovarajué¢im dokazima, podignuta je optuzba za kvalifikovani
oblik krivi¢nog dela. Kada su takva lica pritvarana, utvrdivalo se
da su sve vreme bili u svojim ratnim jedinicama. Nazalost, broj
tih slu¢ajeva nije mali. Nije poznato da su preduzimane mere
protiv lica u nadleZnim vojnim organima, koji su svoj posao
neodgovorno obavljali. .

U pogledu krivi¢nog dela iz ¢lana 217. KZ SRJ, pokrenuti
su kriviéni postupci i protiv lica koja su se iz svojih jedinica,
Cesto iz privatnih kuca gde su bili smestena, odlazili u pro-
davnicu po pivo, ili, prolazeci pored svojih mesta boravista, svra-
¢ali da se raspituju za svoju porodicu.

Poseban je slu¢aj u Crnoj Gori. Zbog zaostrenih politickih
odnosa izmedu saveznih i republickih vlasti, te i republickih
vlasti i V], poklapali su se vojni pozivi i ve¢ podeljena reSenja o
radnoj obavezi. Obveznici su bili u rascepu: da li da prihvate
reSenje o radnoj obavezi i sa¢uvaju svoja radna mesta, ili da
kriviéno odgovaraju za neodazivanje pozivu vojnih vlasti, ili da
se na vojni poziv odazivaju i ne prihvate reSenje o radnoj obavezi
¢ime su dovodili u pitanje svoje radno mesto. Cini se da je
opredeljenje uglavnom bilo na osnovu politickog stava, jer bilo
je dosta slucajeva pokretanja krivi¢nog postupka protiv onih koji
su prednost dali radnoj obavezi.
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Istrazne radnje su, neretko, vodili oficiri bezbednosti, u
skladu sa ovlascenjima iz ¢lana 6. pomenute Uredbe, ali dosta
Cesto na nacin suprotan odredbama ZKP o sasluSanju okriv-
ljenog, o upozorenju na njegova prava u pogledu odbrane, kao i u
pogledu ¢injenica koje nisu bile bitne za krivi¢no delo za koje je
okr. optuzen. Prakti¢no su stvarana nezakonita dosijea o li¢nosti
sa politickim motivima. Neretko se htelo dokazati da su vr$enju
ovakvih krivi¢nih dela sklone li¢nosti podloZne porocima (droga
isl. ) 1 opozicionom delovanju.

Medutim, ¢esto su vojni tuzioci, na osnovu odredbe ¢lana
9. citirane Uredbe, podizali neposredne optuZnice, bez sprovo-
denja istrage, bez obzira §to se radilo o kriviénim delima za koja
su bile zaprecene izuzetne visoke kazne zatvora.

Prema odredbi ¢lana 70. stav 2. ZKP, po podizanju op-
tuznice, za pomenuta krivi¢na dela, odmah je postavljan branilac
po sluzbenoj duznosti, jer je u pocetku veoma mali broj optu-
zenih uzimao branioca po svom slobodnom izboru. Advokati su
postavljani iz spiskova koji su sa¢injeni od strane advokatskih
komora. Advokatska komora u Beogradu je, na primer, stavila na
raspolaganje vojnim sudovima oko 50 advokata, koji su pruzali
besplatnu pravnu pomoc¢. Medutim, sudovima se dobrovoljno
javio i jo§ jedan broj advokata po svojoj Zelji, izjasnivsi se,
takode, da ¢e pruzati besplatnu pravnu pomo¢. Najcesce, advo-
kati su po pokrenutom krivi¢cnom postupku, obavestavani tele-
fonskim putem da su postavljeni za branioce po sluzbenoj du-
Znosti; branjenike su sretali na zakazanom glavnom pretresu;
znatno su bile otezane komunikacije izmedu branioca i optu-
zenog. Optuzeni je iz pritvora doveden na glavni pretres gde je
naj¢e$¢e odmah priznavao izvrsenje krivi¢nog dela.

Veliki broj sudenja odrZan je u odsutnosti optuZzenih, bez
da se vodi rac¢una o uslovima predvidenim u odredbi ¢lana 300.
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ZKP, obzirom da Uredbom ova odredba nije stavljena van snage,
niti je izmenjena. Prema odredbi ¢lana 300. stav 3. ZKP, op-
tuZenom se moze suditi u odsutnosti (1) ako je u bekstvu, ili (2)
ako je nedostizan drZavnim organima, a postoje vazni razlozi da
mu se sudi iako je odsutan. Nije se utvrdivalo da li je optuzeni u
bekstvu — ta ¢injenica se podrazumevala. Pokazace se da je bilo
brojnih slu¢ajeva da vojni obveznici, bez svoje krivice, nisu
primili poziv, da nisu bili obavesteni, odnosno da su imali op-
ravdan razlog da se nisu odazvali pozivu. Cinjenica o bekstvu je,
manje-vise, bila opravdano pretpostavljena za one koji su na-
pustali jedinicu... Po pravilu, u predmetima nema dokaza o tome
da su optuzeni, kojima se sudi u odsutnosti, stvarno nedostizni
drzavnim organima! Kona¢no, sudovi ne obrazlazu koji je oso-
bito vazan razlog za sudenje u odsutnosti!? Zbog takvog ne-
gativnog odnosa prema pravima “odsutnog” i, moZe se redi,
prema samom optuzenom, sudenja su bila veoma kratka, a izre-
¢ene kazne izuzetno visoke! Valjda, rac¢unalo se da ¢e zaintere-
sovano osudeno lice koristiti svoje pravo iz ¢lana 410. stav 1.
ZKP i traziti ponavljanje postupka. Medutim, treba imati u vidu
da se ponavljanje postupka moze traziti samo u roku od jedne
godine po saznanju o postojanju presude kojom je osuden u
odsutnosti. Ta neodredenost u izrazu “po saznanju”, neretko
predstavlja kobnu ¢injenicu, a osudeni se, obi¢no, zbog visine
kazne, pritvara! Navodimo jedan primer ponovljenog krivi¢nog
postupka: OptuZzeni N. R, star 21 godinu, radnik bez za-
poslenja, vojni obveznik, osuden je u odsutnosti na kaznu
zatvora u trajanju od 8 (osam) godina, jer je pobegao iz vojne
jedinice. Nalazi se na izdrzavanju kazne od 25. februara
2000. godine. Prvostepeni sud je dozvolio ponavljanje po-
stupka, dostavio je optuZnicu, prekinuo izvrSenje kazne i
odredio pritvor do zavrsSetka glavnog pretresa. Krivic¢ni po-
stupak je u toku.
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Zbog Zelje da budu $to ekspeditivniji, vojni sudovi se nisu
mnogo upustali u provere odbrane optuZzenih u pogledu razloga
zbog kojih se nisu odazvali pozivima, kao ni u pogledu ¢injenice
da li su, ili nisu, primili pozive za javljanje u jedinice. Veliki je
broj obveznika koji su promenili svoje adrese, odselili se od
roditelja, isl. , ali nisu obavestili vojne odseke o promeni adrese.
Ta ¢injenica je sudu bila dovoljna da optuZene oglasi krivim.
Ta¢no je da postoji obaveza prijave adrese boravka i vojnim
organima, ali nepostupanje predstavlja samo prekr$aj i ne do-
kazuje 1 umisljaj vojnog obveznika da se neopravdano ne oda-
ziva vojnom pozivu. Neodazivanje pozivu mora da predstavlja
voljnu radnju tog obveznika da on, iako je uredno primio poziv,
ne zeli da se tom pozivu odazove. Sud, dakle, treba da dokazuje
vinost, a ne da a priori smatra obveznika vinim, ako on sam
suprotno ne dokaze.

Drasti¢niji je, medutim, slu¢aj u Nisu gde je pozivanje
obveznika vrSeno preko medija — lokalne TV i radio stanice koje
su objavile spisak vojnih posta za koje vazi mobilizacija. [zvestaj
tih medijskih kuéa uzimao se kao dokaz da je optuzeni bio
uredno pozvan za mobilizaciju. Dakle, uzima se kao utvrdena
¢injenica da je vojni obveznik stalno bio na podruéju gledanosti i
slusanosti ovih medijskih kuéa, te da svaki stanovnik obavezno
gleda i slusa (ili mora da gleda i slusa) te TV i radio stanice!?

O okolnosti da li je optuZzeni stvarno znao za poziv za
vojnu sluzbu, po pravilu, saslusani su pozivari, kao i ¢lanovi uze
porodice optuzenog. Medutim, ¢lanovi uze porodice nisu upo-
zoravani da su povla$éeni svedoci, te da ne moraju svedociti
(¢lan 227. ZKP). Iz priznanja ¢lanova uze porodice da su po-
zivari stvarno dosli da predaju poziv, sud je izvlacio zakljucak da
su optuzeni znali za poziv, te da su se krili, $to je povlacilo op-
tuzivanje za tezi — kvalifikovani oblik krivi¢nog dela iz ¢lana
214. KZ SRJ.



V. BROJ LICA KOJA S€E NISU
ODAZVALA VOJNOM POZIVU I
KOJA SU POBEGLA 1Z VOJSKE
JUGOSLAVLIE

Javnosti nisu prezentirani podaci o broju poslatih poziva
za mobilizaciju, kao ni podaci o broju osoba koje se nisu oda-
zvale vojnom pozivu. Za javnost je plasiran podatak da je oda-
zivanje vojnom pozivu iznad svih o¢ekivanja, a da je broj de-
zertera “beznacajan”' i da se radi o visokom patriotskom ¢inu. S
druge strane, na teritoriji Republike Crne Gore, javio se problem
“ciljnog mobilisanja”, pretezno onih iz redova politickih gru-
pacija koje su imale kriti¢ki stav prema zvani¢noj politici SRJ.
Kao protiv-meru, vlasti u Crnoj Gori su uveli radnu obavezu.
Visoki zvani¢nici su javno odbijali prijem vojnih poziva. U jako
politizovanoj atmosferi, veci broj ljudi je ohrabrivan da se ne
odaziva vojnom pozivu. Taj politicki problem je, po okon¢anju
ratnog stanja, reSen na taj nacin Sto je Skupstina Crne Gore
donela Zakon o amnestiji* o ¢ijoj pravnoj prirodi je bilo manje
pravne, a vise politi¢ke rasprave.

1 “Danas” od 2. septembra 1999. godine. Predsednik Vrhovnog vojnog suda u Be-
ogradu, general Milo§ Gojkovi¢ izjavljuje : “Velika je sreca da je broj dezertera u
poslednjem ratu bio bezna¢ ajan u odnosu na broj pozvanih...”
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Takode, i o broju lica protiv kojih je poveden kriviéni
postupak zbog neodazivanja pozivu i izbegavanju vojne sluzbe
(¢lan 214. KZ SRJ) i samovoljnom udaljenju i bekstvu iz VJ
(¢lan 217. KZ SRJ) ima raznih nagadanja. Tako, u “Intervjuu
dana” na Radio B2-92, predsednik Jugoslovenskog komiteta
pravnika za ljudska prava, tvrdi da prema njihovim saznanjima
“u Srbiji ima 11.000-14.000 pokrenutih postupaka, s tim $to jos$
nisu stigle prijave iz svih vojnih komandi, i imamo podatak iz
Crne Gore da je podneto 14.000 optuznica i to je potvrdila Vlada
Crne Gore i Helsingki odbor za ljudska prava u Crnoj Gori’™. Ista
liénost, pozivajuci se na izjavu nacelnika pravne sluzbe Ge-
neralStaba Vojske Jugoslavije (sada bivseg), iznosi podatak o
28.000 podignutih optuznica protiv lica koja su izvr$ila vojna
krivi¢na dela’. Ova tvrdnja je potpuno neodredena, jer ne pre-
cizira o kojim se krivi¢nim delima radi (“vojna krivi¢na dela”),
za koji period izvrSenja krivi¢nih dela se odnosi (“trenutno u
Jugoslaviji je podignuto”), koji broj lica se krivicno goni
(“28.000 optuznica™)... Bez obzira na politizaciju pitanja oda-
zivanja vojnom pozivu u Crnoj Gori, sa rezervom treba primiti
podatak o podignutim optuznicama u broju od 14.000! Takode
treba imati u vidu da se nadleznost podgorickog vojnog suda
prostire i na deo Srbije.

2 Zakon je objavljen u «Sluzbenom listu Republike Crne Gore, br. 44/99 od 22.
novembra 1999. godine. Ovim zakonom oslobadaju se od krivi noggonjenja i os-
lobadaju se izvrSenja krivi¢nih sankcija po pravosnaznim presudama lica koja su u
periodu od 1. juna 1998. godine do 30. juna 1999. godine izvr$ila krivi nadela: ne-
odazivanje pozivu i izbegavanje vojne sluzbe — ¢ lan214, izbegavanje vojne sluzbe
onesposobljavanjem ili obmanom — ¢ lan215, protivzakonito oslobadanje od vojne
sluzbe — 216, samovoljno udaljenje i bekstvo iz VI — ¢lan217, izbegavanje propisa i
pregleda — ¢lan 218, neizvrSavanje materijalne obaveze — ¢ lan 219, propisana
Krivi¢nim zakonom Savezne Republike Jugoslavije.

3 Jugoslovenski komitet pravnika za ljudska prava: «Amnestija — kampanja, zakon,
slucajevi», Beograd, str. 71.

4 Isto, str. 94.
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Da bi imali veée razumevanje prema tesko¢ama utvrdiva-

nja pribliznog broja osoba koje se nisu odazvale vojnom pozivu
u vremenu dok je trajalo ratno stanje (25. mart do 24. jun 1999.
godine), treba imati u vidu faze krivi¢nog gonjenja i postupka:

1)

2)

3)

4)

predkriviéni postupak je faza u kojoj upravne vlasti podnose
kriviéne prijave tuzilastvu, odnosno obavestavaju vojno tuzi-
lastvo o licima kojima je uru¢en poziv, a nisu se javila nad-
leznim vojnim vlastima, kao i o licima kojima se nije mogao
uruditi poziv. Na osnovu tih podataka, vojno tuzilastvo aktivira
vojni sud. Imajuci u vidu brojne razgovore sa braniocima i
prema na$im saznanjima, podneto je 22.000 krivi¢nih prijava
protiv lica koja se nisu odazvala vojnom pozivu (¢lan 214. KZJ).
Vojna tuzilastva su uzela na rad polovinu tih krivi¢nih prijava,
smatrajuci da ne treba pokrenuti kriviéni postupak protiv lica
koja su kasnila samo nekoliko dana. Istovremeno, utvrdeno je
da ima neazurnosti u radu vojnih odseka, jer je veliki broj vojnih
obveznika ve¢ bio u svojim ratnim jedinicama i duznostima, a
da vojni odseci o tomo nisu imali aZzurnu evidenciju. Smatramo
da jo§ ima predmeta koji nisu obradeni u vojnom tuzilastvu;

prethodni postupak — vojno tuzilastvo podnosi zahtev vojnom
istraznom sudiji da sprovodi istragu, ili pojedine istrazne radnje;
ili

podize neposrednu optuznicu (Sto je bio najéesci slucaj), ako
ima dovoljno dokaza za to; i

glavni pretres kada sud donosi presudu o krivi¢noj stvari.

Prema na$im saznanjima, broj optuZenih lica za krivi¢no

delo neodazivanja pozivu i izbegavanje vojne sluzbe iz ¢lana
214. u vezi sa ¢lanom 226. KZ SRJ iznosi oko 7.000, a za kri-
vi¢no delo samovoljnog udaljenja i bekstva iz VJ iz ¢lana 217. u
vezi sa ¢lanom 226. KZ SRJ oko 700.
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Do okon¢anja ratnog stanja, od ovih 7.700 krivi¢nih pred-
meta pravosnazno je okonc¢ano oko 970. Na podru¢ju dva vojna
suda u Vojvodini (pri Novosadskom Korpusu i pri Komandi
vojnog okruga Novi Sad) od 450 pokrenutih postupaka, pre-
sudeno je 235 predmeta. Najveci broj predmeta se odnosi na
kriviéno delo iz ¢lana 214. KZ SRJ — oko 200 predmeta. Na
kriviéno delo iz ¢lana 217. KZ SRJ odnosi se 35 predmeta.
Podneto je Vrhovnom vojnom sudu 347 zahteva za vanredno
ublazavanje kazni, od ¢ega u 1999. godini 185, a u toku 2000.
godine 162 zahteva. Svi podneti zahtevi su reseni. Najveci broj
podnetih zahteva je usvojen, a kazne ublazavane do zakonskog
minimuma od jedne godine za krivi¢na dela iz ¢lana 214. stav 2. i
3.1¢lana217.stav3.,415.uvezisa¢lanom 226. stav 2. KZ SRJ,
odnosno izricane su uslovne osude za lica osudena za krivi¢na
dela iz ¢lana 214. stav 1.1 217. stav 1.1 2. u vezi sa ¢lanom 226.
stav 1. KZ SRJ, ako su za to postojali zakonski uslovi. Zahtevi
su, po pravilu, usvajani ukoliko se osudeni javio, odnosno vratio
u jedinicu, u roku do dvadeset dana i nakon toga ¢itavo vreme
proveo u jedinici. Odbijeno je samo 20 zahteva.

Podneto je oko 20 molbi za pomilovanje. Nijedna nije
reSena.

Prema nasim saznanjima ne radi se na donoSenju Zakona o
amnestiji.

Treba posebno napomenuti da u ove brojeve nisu ura-
¢unati slucajevi sa podrué¢ja Kosova. Kao §to je poznato, Albanci
ili nisu pozivani u vojnu sluzbu, ili ako su pozivani, uglavnom se
nisu odazivali. Nije poznato da je voden neki postupak.



VI. OBRADA
JEDNOG BROJA PREDMETA

U skladu s prikupljenim podacima, obradili smo 43 kri-
vi¢na predmeta sa podrucja sva tri vojna suda i to 23 predmeta po
osnovu ¢lana 214. KZJ i 20 predmeta po osnovu ¢lana 217. KZJ.

Navedena 23 predmeta po osnovu ¢lana 214. KZJ okon-
¢ana su na slede¢i nacin: 9 optuzenih je osudeno na kaznu
zatvora, u 2 slu¢aja je izre¢ena uslovna osuda, u 1 sluéaju je
izreCena novc¢ana kazna, protiv 2 lica postupak je obustavljen, u
slu¢aju 6 lica optuzba je odbijena i 1 lice je oslobodeno.

Navedenih 20 predmeta po osnovu ¢lana 217. KZJ okon-
¢ani su na sledeci nacin: 16 optuZenih je osudeno na kaznu
zatvora, prema 3 je izre¢ena uslovna osuda i u 1 slu¢aju optuzba
je odbijena.

Ve¢i broj predmeta bio je pravosnazno okoncan; od toga
raspolagali smo i odlukama Vrhovnog vojnog suda po zahtevima
o vanrednom ublazavanju kazni. Obavljen je razgovor sa jednim
brojem branilaca, koji su izneli svoja zapazanja o pravnim pi-
tanjima i sprovedenom krivi¢nom postupku. Iznosimo karakte-
ristiéne slu¢ajeve, rasporedene prema pojedinim kriviénim de-
lima.
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NEODAZIVANJE POZIVU
I IZBEGAVANJE VOJNE SLUZBE
(CLAN 214. KZ SRJ) — 23 SLUCAJA

1. Optuzeni D. J., star 34 godine, hemijski tehnicar, vojni
obveznik, osuden je na kaznu zatvora u trajanju od 1 (jedne)
godine, jer bez opravdanog razloga nije otiSao u Ratnu
jedinicu, iako je bio upoznat da je pozivan 24. , 25. i 26.
marta 1999. godine.

Optuzeni se branio da je tih dana bio u Crnoj Gori sa suprugom i
dvoje dece na svadbi kod brata od tetke. Kad je saznao da je
ratno stanje, pokusavao je da telefonom kontaktira roditelje, ali
su linije bile loSe. Tek ga je 2. aprila 1999. godine, otac te-
legramom obavestio da je dobio poziv za mobilizaciju. Istog
dana je krenuo za Beograd, a sutradan se javio u vojni odsek,
gde je pritvoren i predat sudu. Sud je u dokaznom postupku
izvr$io uvid u telegram, ali je ostao u uverenju da je verovatno
optuZeni ranije saznao za poziv. Sud, medutim, nije prihvatio da
postoji kvalifikovani oblik iz stava 2. ovog krivi¢nog dela, jer
nije dokazano da se optuZeni krio.

Zalba optuzenog je odbijena. Zahtev za vanredno ublaZavanje
je usvojen i izreCena mu je uslovna osuda, jer je osudeni “od-
mah otisao u jedinicu gde je ostao dva puna meseca, da je u to
vreme bio dobar vojnik, iako je zbog zdravstvenog stanja imao
ozbiljnih problema, zbog kojih je od strane NVLK (Nize voj-
no-lekarske komisije) oglasen privremeno nesposobnim...”

0,
*o*

2. Optuzeni Z. R., star 37 godina, masinski tehnicar, vojni
obveznik, osuden je na kaznu zatvora u trajanju od 6 (Sest)
meseci, jer bez opravdanog razloga nije otiSao u RJ, iako je
28. marta 1999. godine, poziv primio njegov otac.
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OptuZeni se branio da se od februara 1999. godine nalazio u selu
udaljenom preko 300 km od Beograda, te da je o pozivu saznao
dana 24. aprila 1999. godine, kada se vratio u Beograd. Vojnom
odseku se prijavio 25. aprila 1999. godine. Na glavnom pre-
tresu, otac je potvrdio sve navode optuzenog. Sud nije poklonio
veru iskazu optuzenog i njegovog oca, jer je “neuverljiv i sra-
Cunat s ciljem da se izbegne krivi¢na odgovornost optuzenog”.

Zalba optuzenog je odbijena, a vojnog tufioca usvojena, te je
optuZeni osuden na 2 (dve) godine zatvora.

2
%

3. OptuzZeni D. R., star 29 godina, carinik, vojni obveznik,
osuden je na kaznu zatvora u trajanju od 1 (jedne) godine,
jer je, skrivajuéi se, izbegao vojnu sluzbu, tako Sto je pro-
menio boraviSte a da o tome nije obavestio nadleZne organe.

OptuZeni se branio da nije znao za poziv, da je redovno bio na
sluzbiu Carini, a da je jedno vreme spavao kod devojke. Kada je
4. aprila 1999. godine saznao za poziv, jer je obavestenje os-
tavljeno na vratima stana, odmah se javio u Vojni odsek. Sud
nije uvazio ovu odbranu, smatrajuci da je optuzeni “...dobro
znao da je po ratnoj formaciji vojni policajac, $to znaci da je
pouzdano mogao ocekivati pozivanje u VJ upravo u prvim
danima rata. ”.

Po ulozenoj zalbi, Vrhovni sud jo$ nije doneo odluku.

9,
**

4. Vojni obveznik Z. P., star 40 godina, saobracajni tehnicar,
optuZen je da, iako je bio pozvan pojedina¢nim pozivom da-
na24.3.1999. godine, on se u RJ javio tek 5. 4. 1999. godine.

OptuZeni se branio da poziv nije primio, jer je u to vreme bio
mobilisan i rasporeden u Sluzbu za osmatranje. Dana 5. aprila
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supruga ga je obavestila da je trazen i da treba da se javi vojnom
odseku, §to je oniucinio. Sud je sve ove ¢injenice potvrdio u do-
kaznom postupku. Vojni tuzilac je ostao pri optuzbi. Sud je,
medutim, optuZenog oslobodio od optuzbe.

2
%

5. OptuZeni S. T., star 30 godina, elektrotehnicar, vojni ob-
veznik, osuden je na kaznu zatvora u trajanju od 1 (jedne)
godine, jer se bez opravdanog razloga nije javio u jednicu
25. 3. 1999. godine, ve¢ 2. 4. 1999. godine, iako je za poziv
Znao njegov otac.

OptuZeni se branio da je za poziv saznao tek 2. 4. 1999. godine
kada se 1 javio u vojni odsek. Otac je obavestio pozivare da sin
nije tu. Sud je saslu$ao oca, ali njegovoj izjavi nije poklonio
veru.

Vrhovni sud jos nije odlucio o Zalbi.
9,
0.0

6. OptuZzeni S. P., star 33 godine, srednja Skola, vojni obvez-
nik, izre¢ena mu je uslovna osuda, jer se bez opravdanog
razloga nije javio u RJ 23. 3. 1999. godine, kada je majka
upoznata sa pozivom, vec se javio 5. 4. 1999. godine.

OptuZeni se branio da je on na priviemenom radu u inostranstvu,
da ga je majka 28. marta 1999. godine, telefonom obavestila o
vojnom pozivu, te da nije mogao u Beograd sti¢i pre 4. aprila
1999. godine, da je dao svoj doprinos obaranju aviona F-18
zbog Cega je nagraden.

Vrhovni vojni sud je odbio Zalbu vojnog tuZioca, a prvostepenu
presudu potvrdio.
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7. Optuzeni G. Z., star 33 godine, elektrotehnicar, vojni
obveznik, osuden je na 1 (jednu) godinu zatvora, jer se
krijuéi izbegao vrSenje vojne sluzbe, tako Sto je trebao da se
25. 3. 1999. godine javi u RJ, ali mu se poziv nije mogao
uruciti, a on se javio tek 24. 4. 1999. godine.

OptuZeni se branio da na toj adresi ne zivi od 1995. godine, ali
da promenu adrese nije prijavio nadleZznim organima. Medutim,
kada je saznao za poziv, odmah se prijavio vojnom odseku. U
dokaznom postupku, Sud nije poklonio veru iskazima roditelja.
Sud smatra da je zbog propusta samog optuzenog doslo do neu-
ru¢ivanja poziva.

Zalba optuzenog je odbijena.

%
8. OptuZeni S. A., 53 godine, vojni obveznik, radnik, osuden
je na kaznu zatvora u trajanju od 3 (tri) meseca, jer se bez
opravdanog razloga nije javio u RJ.

Opstuzeni se branio da 24. marta nije mogao primiti poziv, jer je
bio na lekarskom pregledu. Poziv je primio 25. marta 1999. go-
dine. Istovremeno, na poslu su mu rekli da ¢e dobiti reSenje o
radnoj obavezi, te ako ne ostane na poslu, prestace mu radni od-
nos. Takode je bolestan, leva strana mu je delimi¢no oduzeta.
Sud nije uvazio ove oc¢igledne razloge, iako je izvrSio uvid i u
reSenje o radnoj obavezi u preduzecu.

Vrhovni vojni sud je uvazio Zalbu optuzenog i ukinuo prvostepe-
nu presudu, jer sud nije potpuno utvrdio ¢injenicno stanje.
Naime, u meduvremenu, Vojno-lekarska komisija je optuZzenog
oglasila vojno nesposobnim.



Oci boje fronta a4l

9. OptuZeni V. R., star 54 godine, vojni obveznik, osuden je
na 6 (Sest) meseci zatvora, jer je odbio primiti poziv, te bez
opravdanog razloga se dana 3. 4. 1999. godine nije javio u
ViJ.

OptuZeni se brani da je bio loSeg zdravstvenog stanja, a da je
1991/92 getiri meseca bio na dubrova¢kom ratistu.

o
10. Optuzeni V. R. , star 37. godina, vojni obveznik, radnik,
osuden je na kaznu zatvora u trajanju od 6 meseci, jer se bez
opravdanog razloga i u uslovima ratnog stanja i napada na
zemlju, nije javio u vojnu jedinicu.
Branio se da prilikom pokus$aja uru¢enja poziva nije znao da se
radi o vojnom pozivu, jer je bio uzbuden ocekujuci radanje
drugog deteta.

%
11. OptuZenom L. R., star 50 godina, srednja $kola, vojni
obeznik, izrecena je uslovna osuda, jer je odbijajudi prijem
poziva, bez opravdanog razloga nije otiSao u RJ.

OptuZeni se branio da je on imao re$enje o radnoj obavezi, pa je
od postara odbio prijem preporuéene posiljke.
o

12. Optuzeni Z. M. , star 36 godina, mas. ing., vojni ob-
veznik, osuden je na kaznu zatvora u trajanju od 1 (jedne)
godine, jer se bez opravdanog razloga nije dana 24. 3. 1999.
godine javio u RJ po opStem pozivu preko TV-5 NiS, ve¢ se
javio 29. 4. 1999. godine.

OptuZeni se branio da je stvarno na TV-kanalu 5 Ni§, bilo opsteg
poziva i da su naznadeni bili brojevi VP. On, medutim, nije gle-
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dao svoju knjizicu. Nakon nekoliko dana drug iz iste jedinice je
rekao da ¢éemo dobiti pojedinaéne pozive. Navodi da je pojedi-
nacni poziv dobio 28. 4. 1999. godine, a ve¢ se sutradan javio u
RJ. Sud je kao dokaz izveo izvestaj TV-5 u kojem se vidi da je
na kajronu kojim se vojni obeveznici obavestavaju nalazi i broj
VP optuzenog.

Vojni sud nije odlucio o ulozenoj Zalbi.

o2

13. Optuzeni I. P. , star 43 godine, masinski tehnicar, vojni
obveznik, osuden je na novéanu kaznu u iznosu od 3.000 din,
jer se dana 15. 3. 1999. godine nije javio u jedinicu, iako je
li¢no primio poziv.

Optuzeni se brani da je odbio da primi poziv, jer je bio revoltiran
$to se on poziva, da je otiao do nekog vojnog staresine i rekao je
da je bolestan, jer nema polovinu desne lopatice i da mu je losa
porodi¢na situacija, da je uéesnik rata 1991. godine. Navodi da
je ve¢ 17. marta 1999. godine bio u vojnoj bolnici. Sud nije
prihvatio pravnu kvalifikaciju da je delo vrSeno za vreme ratnog
stanja.

Predmet se nalazi u Vrhovnom vojnom sudu.

%
14. OptuZeni M. M. , star 42 godine, vozac, vojni obveznik,
osuden je na kaznu zatvora u trajanju od 4 meseca, jer se
nije odazvao na pojedinacni poziv od 26. maja 1999. godine,
pa je nakon privodenja u vojnu policiju 28. 5. 1999. godine,
veé sutradan bez pitanja napustio sluzbene prostorije vojne
policije, te se vojnoj policiji sam prijavio tek 2. 6. 1999.
godine.

OptuZeni se brani da mu je majka dala pojedina¢ni poziv i da se
on sam javio. Priznaje da je napustio prostorije vojne policije,
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ali je to ucinio jer je tamo pio mnogo, pa se nije mogao kon-
trolisati. Otputovao je u Beograd do svoga brata i odmah se
vratio i javio u vojnu policiju, iskreno se kajuéi. Sud nije pri-
hvatio pravnu kvalifikaciju iz optuznice o kvalifikovanom ob-
liku krivi¢nog dela.

Predmet se nalazi u Vrhovnom vojnom sudu.

<3
15. OptuzZeni L. J. , star 25 godina, trgovac, vojni obveznik,
osuden je u odsutnosti na kaznu zatvora u trajanju od 6
(Sest) godina, jer je, da bi izbegao vojnu sluzbu, dana 22. 3.
1999. godine, napustio zemlju.

Sud je doneo presudu na osnovu izjava roditelja optuzenog da
im se sin nalazi u inostranstvu i fotokopije paso$a koju je
prilozio branilac (!?) kojom se dokazuje da se optuzeni nalazi u
inostranstvu.

R

**

16. Vojni obveznik Z. M, star 34 godine, bravar, optuZen je
da se nije javio vojnoj jedinici iako je licno primio poziv
dana 2. 4. 1999. godine. Optuzba je odbijena, jer je na
glavnom pretresu utvrdeno da se optuZeni uredno javio u
jedinicu.

2
%

17. Vojni obveznik Z. O, star 31 godinu, dipl. mas. ing,
optuZen je da se nije javio vojnoj jedinici iako je licno primio
poziv dana 4. 4. 1999. godine. Optuzba je odbijena, jer je na
glavnom pretresu utvrdeno da se optuZeni uredno javio u
jedinicu.

2
%
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18. Vojni obveznik P. M, star 30 godina, srednja Skola,
optuZen je da se nije javio vojnoj jedinici iako je licno primio
poziv dana 24. 3. 1999. godine. Optuzba je odbijena, jer je na
glavnom pretresu utvrdeno da se optuZeni uredno javio u je-
dinicu.

2
%

19. Vojni obveznik V. R, star 37 godina, maSinski tehnicar,
optuZen je da se nije javio vojnoj jedinici iako je licno primio
poziv dana 30. 3. 1999. godine. Optuzba je odbijena, jer je na
glavnom pretresu utvrdeno da se optuZeni uredno javio u je-
dinicu.

7

*o*

20. Vojni obveznik P. G, star 38 godina, nezaposlen, optuzen
je da se nije javio vojnoj jedinici iako je vojni poziv primila
njegova majka dana 28. 3. 1999. godine. Optuzba je odbije-
na, jer je na glavnom pretresu utvrdeno da se optuzeni ured-
no javio u jedinicu.

7

%

21. Vojni obeznik I. R, star 24 godine, fizicki radnik, optuzen
je da se nije javio vojnoj jedinici iako je licno primio poziv
dana 31. 3. 1999. godine. Optuzba je odbijena, jer je na
glavnom pretresu utvrdeno da se optuZeni uredno javio u
jedinicu.
<3

22. Protiv vojnog obveznika S. M, star 31 godinu, pokrenut
je krivicni postupak jer se nije javio u vojnu jedinicu 25.
marta 1999. godine, iako je za to znao preko brata, koji je



Oci boje fronta 45

poziv primio i bez obzira na upozorenje pozivara da se mora
javiti na vojni poziv. Postupak je obustavljen odustankom
vojnog tuzioca, koji je utvrdio da optuZzeni od 1993. godine
ne zivi u Jugoslaviji, te da nije mogao biti upoznat sa sa-
drZinom poziva.

%
23. Protiv vojnog obveznika B. S, star 37 godina, pokrenut je
krivini postupak, jer se 29. 3. 1999. godine nije javio u
ratnu jedinicu, a da mu se poziv nije mogao uruditi, jer je
promenio boraviste bez prijave nadleznom organu. Postu-
pak je obustavlje odustankom vojnog tuZioca, koji je u toku
priprema za glavni pretres utvrdio da je optuZeni uredno iz-
vr§io promenu boravista, te da nije mogao da bude upoznat
sa mobilizacijskim pozivom.

SAMOVOLJNO UDALJAVANJE
I BEKSTVO IZ VOSKE JUGOSLAVIJE
(CLAN 217. KZ SRJ) — 20 SLUCAJEVA

1. Optuzeni Z. M, star 30 godina, poljoprivrednik, vojni
obveznik, osuden je na kaznu zatvora u trajanju od 1 (jedne)
godine, jer je samovoljno napustio jedinicu i istog dana je
zaustavljen i liSen slobode. Protiv njega je odbijena optuzba
za krivi¢no delo teSke krade robe u vrednosti preko 70.000
din. sa podruc¢ja Kosmeta.

OptuZeni se branio da je 23. 5. 1999. godine naredeno po-
vlagenje, pa je on svojim kamionom po$ao prema nazna¢enom
mestu. Postojale su glasine da je vojska pocela da bezi, jer su
vojnici bili preplaseni zbog velikih gubitaka. Dok, za stvari je
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rekao da su u kamion njegovog vlasni$tva stavili drugi vojnici,
koji su te stvari uzimali iz napustenih kué¢a na Kosovu. Kasnije,
za vreme kontrole na putu, oni su to negirali. Sud je poverovao
stareSinama optuZenog da oni nisu dali nikakvo naredenje za
povlacenje, veé da “oni nisu mogli da zadrze vojnike koji su se
ukrcali u vozila i krenuli ku¢ama”. U pogledu krivi¢nog dela
teske krade, vojni tuizilac je odustao od optuzbe.

Zalba optuzenog je odbijena, ali je usvojen zahtev za vanredno
ublaZavanje, te je optuzenom izrecena uslovna osuda, “jer je
psihicki oboleo u ratnim uslovima — anksiozno depresivan... te
tesko oboljenje dede — infarkt...”.

2
%

2. Optuzeni G. D, star 35 godina, radnik, vojni obveznik,
osuden je na jedinstvenu kaznu zatvora u trajanju od 1
(jedne) godine i 6 (Sest) meseci —za delo iz ¢lan 217. KZ SRJ
na 1 godinu i za delo teske krade iz ¢lana 166. KZS na jednu
godinu, jer je samovoljno napustio jedinicu, te da je na Ko-
sovu prisvojio veliku koli¢inu robe.

OptuZeni se brani tako §to iznosi da im je 23. 5. 1999. godine
stare$ina rekao da su sve ostale ¢ete samovoljno napustile bor-
bena mesta, a da je ostala samo njihova ¢eta. Tada je neko rekao
da idu i oni, $to su i u¢inili. Za stvari kaZe da je “nasao stvari
koje su verovatno ostavili Siptari prilikom bekstva i iste pri-
svojio...”. Na glavnom pretresu su stare$ine optuZenog po-
tvrdile da su “jedinice tih vojnika napustile borbene linije i oni
nisu mogli da ih zadrZe”, kao i to da “nikom od vojnika nije
izdavao naredenje da ostanu na polozaju i vrate se na mesto
razmestaja, jer je i on sam pos$ao sa njima”.

Zalba optuzenog je odbijena, ali je usvojen zahtev za vanredno
ublaZzavanje, te je optuZenom izrecena jedinstvena kazna zatvo-
ra u trajanju od 8 (osam) meseci, jer se osudeni vratio u svoju
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ratnu jedinicu, da su kod njega nastali odredeni zdravstveni
problemi psihicke prirode...

0,
**

3. Optuzeni D. Z, star 43 godine, poljoprivrednik, vojni
obveznik, osuden je na kaznu zatvora u trajanju od 1 (jedne)
godine i 6 (Sest) meseci, jer je u dva navrata napustio je-
dinicu, jednom 7 sati (9. 4. 1999), a drugi put 4 dana (11-15.
4.1999).

OptuZeni se branio da je prvi put i8ao po kafanama da kon-
zumira alkohol, a drugi put je i8ao da poseti familiju, kao i
prijateljicu, pa ponovo kafane.

Vrhovni vojni sud je uvaZio Zalbu optuZenog i smanjio je kaznu
zatvora na 1 ( jednu) godinu.

2
**

4. OptuZeni 1. T, star 38 godina, bravar, vojni obveznik,
izre¢ena mu je uslovna osuda Sto je u dva navrata samo-
voljno napustio jedinicu, i to 12. 4. 1999. u trajanju od 2 sata
i27.4.1999. godine u trajanju od 3 sata.

OptuZeni se branio da je prvi put oti$ao u prodavnicu, udaljenu
50 metara od jedinice na pivo, a drugi put ku¢i da pomogne zeni
da prenese neke stvari iz podruma, a zatim svratio u restoran na
pice. Sud je utvrdio da je optuzeni dobar i savestan vojnik.

Vrhovni vojni sud je potvrdio ovu presudu.

R
%

5. OptuZeni D. S, star 43 godine, nezaposlen, vojni obeznik,
osuden je na 3 (tri) meseca zatvora, jer je dana 19. maja
1999. godine samovoljno napustio jedinicu, otiSao kudiiu je-
dinicu se vratio nakon 8 sati odsustvovanja.



48

Centar za antiratnu akciju

OptuZeni se brani da je poljoprivrednik, da ima zenu i troje dece,
a danemaju sredstava za zivot. Morao je da ide kuci da bi obavio
neke neophodne poljoprivredne radove.

Predmet se nalazi u Vrhovnom vojnom sudu.

9,
%

6. Optuzeni . P., star 49 godina, Albanac, ugostiteljski
radnik, vojni obveznik, osuden je na kaznu zatvora u tra-
janju od 10 (deset) meseci, jer se nakon dozvoljenog boravka
van jedinice do 14. 4. 1999. godine, nije vratio u jedinicu.

OptuZeni se brani da je, pored podozrenja i neprijatnosti od
svojih sunarodnika, ¢esto pozivan i odazivao se vojnim po-
zivima, pa je bio i na rati§tu. Zbog saobracajne nesrece, ¢esto
ima jake glavobolje i gubitak ravnoteze, da je trebalo po odo-
brenju da se javi NVLK, ali je on ostao kod kuce.

2
%

7. Optuzeni N. R., star 21 godinu, radnik bez zaposlenja,
vojni obeznik, osuden je u odsutnosti na kaznu zatvora u
trajanju od 6 (Sest) godina, jer je pobegao iz vojne jedinice.
Nalazi se na izdrzavanju kazne od 25. februara 2000. godine.
Prvostepeni sud je dozvolio ponavljanje postupka, dostavio
je optuznicu, prekinuo izvrSenje kazne i odredio pritvor do
zavrsetka glavnog pretresa. Krivi¢ni postupak je u toku.
o

8. OptuZeni B. K, star 23 godine, radnik bez zaposlenja,
ranije osudivan, na odsluzenju vojnog roka, osuden je na
kaznu zatvora u trajanju od 1 (jedne) godine, jer je dana 6.
6. 1999. godine samovoljno napustio jedinicu.

OptuZeni se brani da je od svog staresine trazio dopust od dva
dana da bi posetio svoju bolesnu majku. Kako nije dobio dopust,
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samovoljno je napustio jedinicu. Javio se tek na poziv istraznog
sudije. Sud je utvrdio da je optuZeni bio primeran vojnik i
kandidat za komandira odeljenja, da je nedovoljno zrela li¢nost,
ali sud nije utvrdio da li je optuzeni stvarno trazio odobrenje da
poseti svoju bolesnu majku.

Presuda nije pravosnazna.

9. OptuZeni Z. R., star 26 godina, komercijalni referent, na
odsluZenju vojnog roka, izreCena mu je uslovna osuda, jer se
sa odobrenog odsustva-bolovanja vratio dana 21. 4. 1999.
godine, umesto dana 11. 4. 1999. godine.

OptuZeni se branio da mu je u rodnom mestu civilni hirurg
produzio bolovanje do 23. aprila 1999. godine, §to je i javio
vojnom odseku. Medutim, ovi nisu javili u jedinicu, pa je morao
da se u jedinicu vrati pre isteka produzenog bolovanja. Sud je
potvrdio odbranu optuZzenog, utvrdio da se optuZzeni vratio u
jedinicu, iako je i dalje hramao, kao i da je bez pogovora
izvr§avao postavljene zadatke, ali nije priznao bolovanje od
civilnog lekara.

10. Optuzeni F. B., star 23 godine, Musliman, radi u ino-
stranstvu, osuden je u odsutnosti na kaznu zatvora u traja-
nju od 7 (sedam) godina, jer se od odobrenog odsustvovanja,
koje je isteklo 30. 4. 1999. godine, nije vratio u jedinicu.

2
%

11. OptuZeni D. S., star 38 godina, radnik, vojni obveznik,
osuden je u odsutnosti na 7 godina zatvora, jer je 6. 4. 1999.
godine, samovoljno napustio jedinicu i viSe se nije vratio.



50

Centar za antiratnu akciju

%
12. Optuzeni R. B., star 27 godina, Musliman, na odsluZenju
vojnog roka, radnik, osuden je u odsutnosti na kaznu za-
tvora u trajanju od 6 (Sest) godina, jer se sa odobrenog
vikend-odsustva, koje je isteklo 29. 4. 1999. godine, viSe nije
vratio u jedinicu.

o2
13. Optuzeni N. K., star 20 godina, Musliman, na odsluZenju
vojnog roka, osuden je u odsutnosti na kaznu zatvora u
trajanju od 7 (sedam) godina, jer do dozvoljenog boravka
van jedinice, od 1. maja 1999. godine viSe se nije vratio u
jedinicu.

2
%

14. Optuzeni S. K., star 28 godina, na odsluZenju vojnog
roka, osuden je u odsutnosti na kaznu zatvora u trajanju od
8 (osam) godina, jer se viSe nije vratio u svoju jedinicu sa
odobrenog odsustva koje je isteklo 5. maja 1999. godine.

%
15. Optuzeni M. Z., star 20 godina, radnik, na odsluzenju
vojnog roka, osuden je u odsutnosti na kaznu zatvora u
trajanju od 5 (pet) godina, jer je dana 2. 4. 1999. godine
samovoljno napustio svoju jedinicu i viSe se nije vratio.

<
16. Optuzeni M. D., star 21 godinu, radnik, na odsluZenju
vojnog roka, osuden je u odsutnosti na kaznu zatvora u
trajanju od 5 (pet) godina, jer je dana 30. 3. 1999. godine

samovoljno napustio svoju jedinicu i viSe se nije vratio.
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17. Optuzeni K. D., star 22 godine, automehanic¢ar, Mu-
sliman, na odsluZenju vojnog roka, osuden je u odsutnosti
na kaznu zatvora u trajanju od 3 (tri) godine, jer se sa
odobrenog odsustva, koje je isteklo 1. maja 1999. godine,
viSe nije vratio u jedinicu.

2
**

18. Optuzeni A. A, star 21 godinu, radnik, Musliman, na
odsluZenju vojnog roka, osuden je u odsutnosti na kaznu
zatvora u trajanju od 3 (tri) godine, jer se sa odobrenog
odsustva, koje je isteklo 10. maja 1999. godine, vise nije
vratio u jedinicu.

2
%

19. Optuzeni D. S., star 37 godina, osuden je u odsutnosti na
7 (sedam) godina zatvora, jer se sa odobrenog odsustva, koje
je isteklo 4. 5. 1999. godine, viSe nije vratio u jedinicu.

0.
*o*

20. Vodnik u rezerviD. T., star 43 godine, radnik, optuZen je
da je samovoljno napustio duznost 19. 5. 1999. godine, a da
se vratio 20. 5. 1999. godine. OptuZba je odbijena, jer je na
glavnom pretresu utvrdeno da je optuZeni urednom dozvo-
lom napustio jedinicu.
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ZAKLJUCAK:

Veliki broj krivi¢nih predmeta nije reSen. Ti predmeti stoje
kao “Damoklov ma¢” iznad glava velikog broja mladih ljudi.
Jedan deo tih mladica strahuje da se ti krivicni postupci ne
(zlo)upotrebe u politicke svrhe. Treba pojacati kampanju za
pravno okoncanje tih kriviénih predmeta: (1) obustavom
kriviénog postupka, ukoliko nisu podignute optuZnice; (2)
obustavom, odnosno odlaganjem izvrSenja pravosnaZnih
osudujucih sudskih presuda; (3) Cestim pritiscima javnog
mnjenja za donoSenjem Zakona o amnestiji, u cilju mo-
mentalnog oslobadanja svih zatvorenih.

Avgust, 2000.
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EYES THE COLOR OF THE FRONTLINE*

* “Sidewalks of Toronto... Eyes the colour of the frontline... Password of us all”
— A verse from the song “To live in freedom” from the LP “The 1990s” by Djordje
Balagevic



. SITUATION UNTIL
MARCH 24, 1999

Following the signing of the Dayton Peace Accords
(1995) partial mobilisations did not stop in the territory of FRY.
The emphasis in the war effort shifted to Kosovo. At first, mobi-
lisation of the reserve police corps was carried out because it was
believed that the situation in Kosovo should be pacified by police
operations. However, after the events in early 1998, when mas-
sive killings of civilians took place, also the Yugoslav Army (VJ)
became involved to a larger extent but, at first, as logistical sup-
port only.

A number of young people evaded being drafted. For the
most part, they abandoned their domiciles and even the country.
This issue was not declared a problem in public, probably for po-
litical reasons. People lived more or less believing that there
would not be any larger-scale armed clashes and that the armed
conflict in Kosovo was going on against “a handful of impas-
sioned terrorists”.

On March 24, 1999, however, the Federal Government
adopted the Decision to Proclaim the Immediate Threat of War
and on March 25, 1999 it adopted the Decision to Proclaim the
State of War. These decisions read as follows:

“By virtue of Article 99, item 10 of the Constitution of the Fed-
eral Republic of Yugoslavia, having heard the opinion of the



56

Centar za antiratnu akciju

1)

2)

1))

2)

President of the Federal Republic of Yugoslavia and the Presi-
dents of the Chambers of the Federal Assembly, the Federal
Government has adopted

THE DECISION TO PROCLAIM THE
IMMEDIATE THREAT OF WAR

The immediate threat of war is hereby proclaimed because there
is threat of aggression against the Federal Republic of Yugosla-
via.

This decision shall take effect immediately.

This decision was published in the “Official Gazette of FRY”
No. 14/99.”

“By virtue of Article 99, item 10 of the Constitution of the Fed-
eral Republic of Yugoslavia, having heard the opinion of the
President of the Federal Republic of Yugoslavia and the Presi-
dents of the Chambers of the Federal Assembly, the Federal
Government has adopted

THE DECISION TO PROCLAIM
THE STATE OF WAR

The state of war is hereby proclaimed because an aggression has
started against the Federal Republic of Yugoslavia.

This decision shall take effect immediately.

This decision was published in the “Official Gazette of FRY”
No. 15/99”.
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The Federal Government passed these decisions day after
day on the basis of the authorisation under Article 99, item 9 of
the FRY Constitution. Under that provision, the Federal Govern-
ment may make such decisions “when the Federal Assembly is
not in a position to meet”. The opinion prevails that conditions
did exist for the Federal Assembly to meet. It eventually did meet
in conditions of the state of war to discuss the issue of Yugosla-
via’s accession to the Alliance of Russia and Belarus.

It is clear that mobilisation calls became increasingly fre-
quent immediately. These calls were, for the most part, individ-
ual but in certain parts — Ni§, for instance — they were also public
—via TV and radio stations. Failure to respond to this draft was a
criminal offence and desertion also a criminal offence against the
Yugoslav Army (Articles 214 and 217 of the Criminal Code of
FRY) and particularly in conditions of the state of war which led
automatically to the enforcement of Article 226 of the FRY
Criminal Code (CC). This meant that much harsher sentences
would be pronounced relative to the prescribed punishment.
Thus, for instance, the punishment for boycotting the draft was
changed from up to 1 year to 1 to 10 years’ imprisonment. Going
into hiding in order to evade doing the military service, punish-
able by three months’ to five years’ imprisonment, now became
punishable by a harsher sentence of at least 5 years’ or 20 years’
imprisonment equal to that for persons who have left the country
or remained abroad for the same reason. Further to this, in the
cases of enforcement of Article 226 paragraphs 2 and 3, in con-
nection with Article 214, paragraph 2 and 3, and Article 217,
paragraphs 3, 4 and 5 of the FRY Criminal Code, a suspended
sentence may not be pronounced. For, under Article 53, para-
graph 3 of the FRY Criminal Code, a suspended sentence may
not be passed for any criminal offence for which even after atten-
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uation of punishment a sentence of less than a year’s imprison-
ment cannot be given. This refers to the case from Article 43,
paragraph 1, item 1 of the Criminal Code of FRY which stipu-
lates that if the least punishment for a criminal offence is three or
more years’ imprisonment, the sentence may be reduced to up to
one year in prison.



CRIMINAL LEGISLATION OF FRY

The provisions of Article 214 and 217 of the FRY CC read

as follows:

1)

2)

3)

"Failure to respond to the draft and evasion
of military service

Article 214

Whoever, without a justified reason, fails to come at a given
time to the recruitment in order to be told his war duty station, or
in order to be commissioned weapons, or in order to do his mili-
tary service, a military exercise or any other military service, al-
though he has been called-up by an individual or general draft,
shall be fined or punished by up to 1 year in prison.

Whoever goes into hiding in order to evade military service
mentioned in paragraph 1 of this Article, although he has been
called-up by an individual or general draft, shall be punished by
three months’ to five years’ imprisonment.

Whoever leaves the country or remains abroad in order to evade
recruitment, or doing his military service, a military exercise or
any other military service, shall be punished by one to ten years’
imprisonment.
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4)

1)

2)

3)

Whoever calls or incites several other persons to commit the of-
fence from paragraphs 1 —3 of this Article, shall be punished for
the offence mentioned in paragraph 1 by up to three years in
prison, and for the offence mentioned in paragraphs 2 and 3 by
at least one year in prison.

The perpetrator of the offence mentioned in paragraphs 2 and 3
of this Article who reports to the competent authority of his own
free will may be given a more lenient sentence or may be acquit-
ted."

"Wilful departure and desertion from the
Yugoslav Army

Article 217

A military officer who wilfully leaves his unit or service and
fails to return to his duty within 10 days or does not return to his
unit or service after having been permitted to leave to do an as-
signment outside the unit, shall be punished by up to one year in
prison.

Any military officer who stays without permission more than
twice and for less than 10 days away from his unit or service, as
well as any military officer who wilfully leaves his unit or ser-
vice during the execution of an important assignment or at the
time of heightened combat readiness has been called in that unit
shall also be punished by the term of imprisonment specified in
paragraph 1 of this Article.

A military officer who goes into hiding in order to evade service
in the Yugoslav Army (VJ) or who wilfully leaves his unit or
service and fails to return to duty within thirty days or fails to re-
turn within the same time limit from an assignment he has been
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4)

5)

6)

1)

2)

given to do away from his unit or service, shall be punished by
six months’ to five years’ imprisonment.

A military officer who leaves the country or remains abroad in
order to evade service in the Yugoslav Army shall be punished
by at least one year in prison.

A military officer who is preparing to flee abroad in order to
evade service in the Yugoslav Army shall be punished by six
months’ to five years’ imprisonment.

The perpetrator mentioned in paragraphs 3 and 4 of this Article
who reports to the competent authority of his own free will may
be punished more leniently.”

As the subject of our consideration here is the commission of
these offences during the state of war, any decision on the length
of the term of imprisonment is governed by Article 226 of the
FRY CC which reads as follows:

"Punishment for criminal offences committed
during the state of war or in case of immediate
threat of war

Article 226

The perpetrator who commits the criminal offence mentioned
in... Article 214 paragraph 1, Article 217, paragraphs 1 and 2...
of this Law, during the state of war or in case of immediate
threat of war, shall be punished by one to ten years’ imprison-
ment.

The perpetrator who commits the criminal offence mentioned in
... Article 217 paragraph 5 ... of this Law during the state of war
or in case of immediate threat of war, shall be punished by at
least 3 years’ imprisonment.
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3) The perpetrator who commits the criminal offence mentioned in
... Article 214 paragraphs 2 and 3, Article 217 paragraphs 3 and
4... of this Law during the state of war or in case of immediate
threat of war shall be punished by at least 5 years in prison or by
twenty years’ imprisonment.”

The state of immediate threat of war was proclaimed on
March 24, 1999 and the state of war lasted from March 25 to June
24, 1999.

The acts of criminal offence mentioned in Article 214 of
the FRY CC are: (1) failure to respond to the call-up, (2) evasion
and (3) calling on and encouraging more than two persons to
commit this criminal offence. Criminal offences mentioned in
Article 217 of the FRY CC are: (1) wilful departure and no-show
over a period of more than 10 days, (2) staying away from the
unit for a period of up to 10 days twice without permission; (3)
wilful departure during the execution of an important assignment
or heightened combat readiness of the unit; and (3) desertion.
However, if the perpetrator reports to the competent authority of
his own free will, he may be punished more leniently or acquitted
for the mentioned “qualified” forms of the criminal offence at
hand. The “qualified” forms of these offences are, for the offence
mentioned in Article 214 of the FRY CC: (1) going into hiding;
and (2) escape abroad or remaining abroad. For the offence men-
tioned in Article 217 of the FRY CC the qualified forms are: (1)
going into hiding, or if he fails to return to his duty within 30
days; (2) escape abroad or remaining abroad. The preparations
for the desertion are also punishable. However, if the perpetrator
reports to the competent authority of his own free will, he may be
punished more leniently for the “qualified” forms.

As no clear distinction has been drawn between the act
mentioned in paragraph 1 (failure to come without any justified
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reason...) and paragraph 2 (he is hiding in order to evade his
duty...) of Article 214 of the FRY CC, in the mentioned period,
Military Prosecutors as a rule charged all military conscripts who
failed to come to their unit with a graver form of the criminal of-
fence, i.e. they charged them with going into hiding although
they did not dispose of any reliable information on that score. As
a result, such military conscripts were called upon to answer for
the criminal offence mentioned in paragraph 2 of Article 214 in
connection with Article 226 of the FRY CC. Consequently, such
persons could not be given any sentence shorter than up to one
year in prison no matter after how many days any one of them re-
turned to his unit i.e. what were the reasons for his failure to re-
spond. There were certain departures from this practice in the
Military District in Podgorica. In that region, the courts, as a rule,
punished such persons by several months in prison.

An important and first element for the criminal offence
mentioned in Article 214 of the FRY CC is failure to respond by
coming without any justified reason. This justified reason is
linked to two circumstances: (1) not knowing that a call-up has
been sent and (2) being prevented from responding to the call.
Most of the disputes arose over whether military conscripts had
any knowledge about the draft or not. The courts maintained that
all conscripts had knowledge about their duties since it was com-
mon knowledge that the country was in a state of war. Some legal
justification for this claim can be found in Article 7 of the Law on
Defence that reads as follows:

“In case of an attack against the country, all its citizens at home
and abroad, the commands, units and institutions of the Yugo-
slav Army, representatives of the agencies and organisations of
government administration and management boards and other
decision-making bodies in enterprises and other legal persons
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are duty-bound, immediately upon learning about it, without
waiting for a call or an order, to act in accordance with their war
duty station and carry out the obligations stipulated by the Na-
tional Defence Plan or excerpt from that Plan and the obliga-
tions mentioned in the decisions and measures taken by the Fed-
eral Government”.

However, we hold that this legal view is unacceptable
given the fact that no general mobilisation had been proclaimed
but only partial. Acting in the manner stipulated by this provision
would have resulted in chaos. Hence, the only correct legal
course of action is to establish whether a military conscript had
any knowledge about his draft.

Since military conscripts were, as a rule, sent individual
draft calls, the proceedings had to establish whether that draft
call had been delivered. In doing this, the criteria to be taken into
account were those established in the Law on General Legal Pro-
cedure because what was at issue — compulsory delivery is gov-
erned by Article 87 of this Law. However, the courts held the
view that a call-up had been delivered if the military authority
left the notice informing about the draft call with a family mem-
ber or with neighbours. Moreover, the courts took this fact as
proven even when a military conscript reported to his military
unit with a delay, although he stated that he had come as soon as
he learnt about the call-up! By way of example: The accused
D.R., aged 29, customs officer, draft registrant, was sen-
tenced to 1 (one) year in prison because he went into hiding in
order to evade his military duty by changing his place of resi-
dence without informing the competent authorities thereof.
The defendant argued that he had not known anything about the
draft call, that he was at his place of duty with the Customs, and
that for a while he spent nights with his girlfriend. When on April
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4, 1999 he learnt about the draft call, the notice having been left
at the door of his apartment, he immediately reported to the mili-
tary department. The Court disregarded his defence holding the
view that the accused “... knew full well that he was on military
police force as his war duty station meaning that he could cer-
tainly have expected to be called by the VJ precisely in the first
few days of the war.” However, there are also cases when crimi-
nal proceedings were suspended. Here an example: Criminal
proceedings were initiated against a draft registrant B.S.,
aged 37, because on March 29, 1999 he failed to report to his
military unit and the draft call could not be delivered be-
cause he had changed his place of residence without report-
ing it to the competent authority. The proceedings were sus-
pended when the Military Prosecutor dropped the charges
having established in the course of preparations for the main
hearing that the accused had changed his place of residence
in accordance with the law and could not be informed of his
draft call.

The second basis for a justified reason isthe inability to re-
spond to a call-up. The most frequent reason was illness. How-
ever, the courts refused to take into consideration the medical pa-
pers issued by civilian hospitals. The only plausible paper for
them was the findings and opinion of the Military Medical Com-
mission. They likewise refused to take into consideration as a
justified reason the fact that military conscripts had been away
on business, in the country, for instance, with no telephone com-
munications.

Leaving the country or remaining abroad were factors that
mandated the holding of the main hearing in absentia. In such
circumstances, two questions are of relevance: (1) whether the
person abroad had any knowledge about the draft and (2) whe-
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ther there was any intention to evade responding to the call-up.
As arule, the courts held a priori the view that all persons were
informed of the draft by the very fact that the state of war had
been proclaimed! Whether somebody was abroad or not was de-
termined on the basis of any testimony given by his next of kin or
other persons. An example: The accused 1.J., aged 25, a sales-
man, draft registrant, was sentenced in absentia to six (6)
years in prison because, to evade his military duties, on
March 22, 1999 he left the country. The Court passed this
judgement on the basis of the statement by his parents that their
son was abroad and a photocopy of his passport provided by his
counsel for the defence (!?) proving that the accused was abroad.
However, there were also exceptions, namely when criminal pro-
ceedings were suspended. Here an example: Criminal proceed-
ings were initiated against draft registrant S.M., aged 31, be-
cause he failed to report to his military unit on March 25,
1999 although he had known about it through his brother
who received the draft call and regardless of the warning by
the call-up courier that he had to respond to that call-up. The
proceedings were suspended when the Military Prosecutor
dropped the charges having established that the accused had
not lived in Yugoslavia since 1963 and that he could not have
been informed of the contents of the draft call.

The second circumstance — intention was not necessary to
prove in particular; in every case the Court held the view that it
was a state of fact that the intention had existed. We point out in
particular to the cases of withdrawal of the military from a line of
combat without the order of superior officers. The Courts found
guilty the military conscripts who had, together with their entire
unit, abandoned line of combat due to the war operations by the
enemy forces, because they had done so without the order of their
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superior officers. It is strange, however, that the superior officers
abandoned such combat stations with those soldiers and were not
made to answer for it. Here an example: The accused G.Dj.,
aged 35, a worker, draft registrant, was given a combined
sentence of one (1) year and six (6) months in prison — for the
offence mentioned in Article 217 of the FRY CC —1 year and
for the offence of grand larceny mentioned in Article 166 of
the Criminal Code of Serbia — one year, because he wilfully
left his unit and appropriated a large quantity of goods in
Kosovo. In his defence, the accused argued that on May 23, 1999
their superior officer told them that other companies had wilfully
left their combat stations and that only their company had re-
mained. Then somebody said that they should leave too and so
they did. At the main hearing, the superior officers of the defen-
dant confirmed that “the units of those soldiers had left their
combat stations and they could not stop them” as well as that “he
did not give the order to anyone of the soldiers to remain at the
position and return to the place of their original assignment be-
cause he, too, joined them”.



lll. ACTION BY THE COURTS

The punitive policy was not uniform. In the first few days
of their work, the Military Courts pronounced drastic sentences,
partly due to the lack of experience of the judges, partly in order
to thus influence military conscripts to respond in larger num-
bers. Later on, the Supreme Military Court developed criteria for
pronouncing sentences and the punitive policy became some-
what more uniform. However, insufficient attention continued to
be given to individual aspects of punishment. Nevertheless, even
sentence forms were published in order to expedite the work of
the Courts. Typically, for example, when they tried persons who
reported to their units after ten or so days after receiving the draft
call, the judges who ruled in such cases, stated in public that the
sentences passed would be forgiven after the war under the pend-
ing Amnesty Law or that the convicts would be pardoned. Re-
grettably, this did not materialise and, as a result, those people,
who after such trials proceeded to join their units in time of war,
were placed in a very serious situation because they now have to
serve their terms of imprisonment. Namely, their sentences can-
not be commuted in the special commutation procedure because
the offences at issue are such that not even by way of commuta-
tion can a more lenient sentence be pronounced than one year in
prison (for offences mentioned in Article 214, paragraphs 2 and 3
in connection with Article 226 paragraphs 2 and 3 of the FRY
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CC). It has thus happened that these young people, due to the in-
correct legal qualification of the offence and its uncritical accep-
tance by the Military Courts, face a hopeless situation. Evidently,
those responsible do not feel like enacting the Amnesty Law or
granting pardon en masse because of decisive importance are po-
litical stands and strong polarisation between what is “patriotic”
and what is “treacherous”!

First-instance courts gave to persons who reported to the
unit at any time, for the most part, sentences of up to one year on
average for the criminal offences mentioned in Article 214, para-
graphs 1 and 2 and Article 217, paragraphs 1 and 2, of the FRY
CC. However, in the territory of Montenegro, even sentences
from 3 to 6 months on average were passed for such criminal of-
fences because the Courts changed the qualification of the of-
fence from that mentioned in paragraph 2 to that mentioned in
paragraph 1. As for absent persons, heavy prison sentences were
given averaging from 6 to 7 years.

The actually competent court for the criminal offences
mentioned in Articles 214 and 217 of the CCY is the Military
Court. Actual jurisdiction is determined under the provisions of
the Law on Military Courts. Under Article 9, item 1, of the Law
on Military Courts, military courts try offences committed by
military officers and, in cases stipulated by this Law, also the of-
fences committed by other persons. Thus, under Article 10, para-
graph 1, item 8, of this Law, Military Courts try civilians for the
criminal offences mentioned in Articles 201-236 of the FRY CC.
This means that Military Courts are actually competent to try all
persons who commit criminal offences of failure to respond to
the call-up and evade military service mentioned in Article 214
of the FRY CC and wilful departure from and desertion from the
Yugoslav Army mentioned in Article 217 of the FRY CC.
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Local jurisdiction is determined under the provisions of
the Law on Criminal Procedure, the FRY Criminal Code and the
Law on Military Courts. Under Article 26, paragraph 1 of the
Law on Criminal Procedure local jurisdiction is, as a rule, with
the Court in whose area the offence was committed or attempted.
On the other hand, under Article 32 of the FRY Criminal Code, a
criminal offence is committed both at the place where the perpe-
trator worked or was obliged to work and at the place where the
consequence occurred. Further, preparation and attempt are con-
sidered committed both at the place where the perpetrator wor-
ked and at the place where, according to his plan, the conse-
quence was due to occur or could have occurred. In the light of
these legal provisions, local jurisdiction for the criminal offence
mentioned in Article 214 of the FRY CC is, as a rule, determined
to be at the place where the draft call was to be delivered and, for
the criminal offence mentioned in Article 217 of the FRY CC, as
a rule, at the place where the unit was abandoned, i.e. where a
military officer was obliged to return after his approved leave of
absence.

Under Article 8 of the Law on Military Courts there are
three first-instance Military Courts: the Military Court in Bel-
grade, which covers the area of the First Army; the Military
Court in Podgorica, which covers the area of the Second Army;
and the Military Court in Ni§, which covers the area of the Third
Army. However, during the state of war, these Court cease work-
ing and first-instance courts are set up at the Commands of mili-
tary districts, divisions, corps, Armies, Commands of the Air
Force and Air Defences and the Command of the Navy. How-
ever, the Supreme Military Court continues working at the Head-
quarters of the Supreme Command (Article 74 of the Law on
Military Courts). During the state of war from March 25 to June
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24,1999, 20 courts-martial were set up, 5 of which in Belgrade
as first-instance military courts-martial, 2 courts-martial in Novi
Sad, etc. Departments of the Supreme Military Court were set up
in Ni§ and Podgorica. Under Article 75 of the Law on Military
Courts, during the state of war, it is the President of the Republic,
at the proposal of the Chief of Staff of the Supreme Command
that appoints, grants leaves of absence and relieves of duty the
President, the judges and jurors of the Military Courts. Upon the
cessation of the state of war, all criminal cases were distributed
among the three mentioned Military Courts in Belgrade, Pod-
gorica and Nis.

Persons — military conscripts were appointed judges and
Military Prosecutors according to their predetermined war duty
station. For the most part, these persons as civilians had not been
involved with the work of the courts. Not only in the beginning
but later on as well, this resulted in their lack of resourcefulness
both with regard to the application of procedural law and the le-
gal qualification of the offences and the punitive treatment i.e.
decision-making.

In the first days of the state of war the first trials began be-
cause at the same time as the military courts the Military Prose-
cutors’ Offices were established as part of the same units and
Commands of the military districts.



IV. OBSERVATIONS
ON CRIMINAL PROCEDURE

By its Decree on the Application of the Law on Criminal
Procedure during the State of War (“Official Gazette of FRY”
No. 21/99), the Federal Government introduced substantial
amendments to the Law on Criminal Procedure. Thus, for a de-
fendant-deserter, the court in whose territory he is caught or
where he reports by himself shall have local jurisdiction (Article
2 of the Decree); the obligation to procure the approval for the
prosecution of the criminal offences from Chapter XV (against
the constitutional order...), Chapter XVI (against humanity...),
Chapter XX (against the Yugoslav Army, hence also of the crim-
inal offences mentioned in Articles 214 and 217 of the FRY CC)
and of the criminal offences punishable by at least 5 years in
prison (Article 3) shall be abolished; no exemption may be re-
quested on the grounds of suspected lack of impartiality (Article
4); certain investigating acts may also be carried out by the com-
petent police officer who, in emergency cases, may conduct such
acts also without the Public Prosecutor’s request (Article 6); the
prosecution may search a person or an apartment without a war-
rant on the grounds of suspicion that the above mentioned crimi-
nal offences have been committed (those mentioned in Chapter
XV, XVI, XX...) — Article 7; 30-day detention may be ordered
also by the competent police officer (Article 8); the Public Prose-
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cutor may issue an indictment without having conducted an in-
vestigation and without the consent of the investigating judge
(Article 9); the period from the delivery of the indictment to the
main hearing may not be shorter than 48 hours (Article 10); an
objection to the indictment does not affect the holding of the
main hearing (Article 11); in case of any interruption of the hear-
ing lasting for more than 1 month or in case of any change in the
composition of the Chamber, the new hearing need not start from
the beginning (Article 12); the deadline for an appeal is three
days (Article 15), etc.

As for the criminal offence mentioned in Article 214 of the
FRY CC, also initiated were criminal proceedings against mili-
tary conscripts who had not received the draft call but, on the ba-
sis of their own knowledge, reported to the competent military
authorities. Interestingly enough, criminal proceedings were also
initiated against persons who had immediately reported to their
military units but the competent authorities, due to omissions and
lack of expediency, did not learn about it. Although the grounds
for suspicion were not corroborated by relevant evidence, such
persons were sued for the qualified form of the criminal offence
in question. When the authorities proceeded to detain such per-
sons, they established that they had been at their military units all
the time. Regrettably, the number of such cases is not negligible.
It is not known that measures were taken against any persons in
the competent military bodies who were discharging their duties
irresponsibly...

As for the criminal offence mentioned in Article 217 of the
FRY CC, criminal proceedings were also initiated against per-
sons who would go out, from their units often quartered in pri-
vate houses, to a local store for a beer or who, passing by their
places of residence, would drop by to inquire about their family.
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The situation in Montenegro is a particularly interesting
case. Due to the exacerbated political relations between the fed-
eral and republic authorities, and ipso facto between the republic
authorities and VJ, call-ups and the already distributed obliga-
tory working duty decisions coincided. Conscripts were in two
minds: to accept the decision on obligatory working duty and
keep their jobs but be held answerable for boycotting the military
authorities, or to respond to the draft call and fail to accept the de-
cision on their working duty thus putting in jeopardy their jobs.
The decision seems to have been mostly taken on the basis of
one’s political attitude because there were a large number of in-
stances where criminal proceedings were initiated against per-
sons who gave preference to the obligatory working duty.

Investigations were, frequently, conducted by security of-
ficers, in accordance with the powers under Article 6 of the men-
tioned Decree but quite often in a manner contrary to the provi-
sions of the Law on Criminal Procedure (LCP) concerning the
hearing of the defendant, warning him of his rights regarding his
defence as well as regarding the facts of no relevance to the crim-
inal offence which he stood accused of. Illegal files were created
in practice of persons with political motives. Often, the intention
was to prove that it was persons susceptible to vice (taking nar-
cotics and the like) and with opposition predilections that were
inclined to commit such criminal offences.

However, the Military Prosecutors, under Article 9 of the
above mentioned Decree, often issued direct indictments without
conducting investigations although they concerned the criminal
offences punishable by extremely long terms of imprisonment.

Under Article 70, paragraph 2 of the Law on Criminal Pro-
cedure, immediately after an indictment was issued an ex officio
counsel for the defence was appointed because in the beginning
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only a very low number of defendants retained a counsel at their
own free choice. The lawyers were appointed from the lists es-
tablished by the Bars. The Bar in Belgrade, for instance, made
available to the Military Courts some 50 lawyers who gave
free-of-charge legal counsel. However, the Courts were also con-
tacted, of their own free will, by a number of other lawyers who
also declared their readiness to give free legal counsel. Most of-
ten, lawyers were informed by phone of the initiated criminal
proceedings and that they had been appointed ex officio counsels
for the defence; they met their clients at the previously scheduled
main hearing; the communications between the counsel for the
defence and the accused were made very difficult. The defendant
would be brought out of detention to the main hearing where he
most often and immediately confessed to having committed the
criminal offence in question.

A large number of trials were held in absentia without tak-
ing into account the conditions stipulated in Article 300 of the
LCP although this provision had neither been annulled nor
amended under the Decree. Under Article 300, paragraph 3 of
the LCP, a defendant may be tried in absentia: (1) if he is in
flight, or (2) if he is inaccessible to the authorities and there are
important reasons for him to be tried though he is absent. It was
not established whether the defendant was in flight — that fact
was taken for granted. It transpired that there were numerous
cases of military conscripts who had, through no fault of their
own, not received the draft call, were not informed or had a justi-
fied reason not to respond to the draft. The fact about flight was
more or less correctly presumed for those who left their unit...
As arule, the cases contain no evidence indicating that the defen-
dants, being tried in absentia, were really inaccessible to the au-
thorities! Finally, the courts do not explain which particularly
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important reason prompted them to try persons in absentia!? Due
to such a negative attitude to the rights of the “absent one” and,
one can say, to the accused himself, the trials were short and the
pronounced terms of punishment extremely long! The courts
probably reckoned that the defendant concerned would invoke
his right under Article 410, paragraph 1 of the LCP and request
the review of proceedings. However, it should be borne in mind
that the review of proceedings may be requested only within a
year as of the knowledge on the existence of the judgement
passed against such a person in absentia. The imprecision of the
term “as of the knowledge” often represents a dire fact and the
convict is usually, due to the seriousness of the sentence, put in
detention! Here an example of the reviewed criminal proceed-
ings: The accused N.R., aged 21, unemployed worker, draft
registrant, was sentenced in absentia to eight (8) years in
prison for his escape from his military unit. He started serv-
ing his term on February 25, 2000. The first-instance court
allowed the review of proceedings, issued the indictment, sus-
pended the serving of the sentence and ordered detention un-
til the completion of the main hearing. Criminal proceedings
are underway.

Wishing to be as expeditious as possible, the military
courts did not dwell too long on checking with the counsels for
the defence on the reasons for which the defendants did not re-
spond to the draft calls nor the fact that they had or had not re-
ceived the call-up to report to their units. A large number of con-
scripts changed their addresses, moved out of their parents’
apartments, etc. but failed to inform the military departments of
their new address. This fact was sufficient for the court to find the
accused guilty. It is true that the obligation exists for a person to
report his address also to the military authorities, but failure to do
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so is only a minor offence and does not prove the intention of a
military conscript to unjustifiably boycott the draft. Failure to re-
spond to a call-up must represent a deliberate act by that con-
script showing that, although he has received the draft call, he
does not wish to respond to it. The court, hence, has to prove the
guilt and not a priori to consider a conscript guilty unless he him-
self proves the contrary.

However, the case in Ni§ is more drastic because con-
scripts were called via the media — the local TV and radio stations
— that announced a list of military garrisons for which mobilisa-
tion was underway. The report by those media was taken as evi-
dence that the defendant had been properly called-up for mobili-
sation. Hence, the courts took as an established fact that the mili-
tary conscript was within the viewing and hearing range of these
media and that each and every inhabitant by all means watches
and listens to (or has to watch and listen to) these TV and radio
stations!?

As arule, the court heard what the call-up couriers as well
as the closest relatives of the defendant had to say on whether the
defendant had actually known about the call-up or not. However,
the closest relatives were not warned that they were privileged
witnesses and that, as such, they needed not testify (Article 227
of the LCP). The court concluded from the confession by the
closest relatives that the call-up couriers had really come to de-
liver the draft call, that the defendants knew of the call and that
they went into hiding and this then resulted in charges for a
graver, i.e. qualified form of the criminal offence mentioned in
Article 214 of the FRY CC.



V. NUMBER OF PERSONS WHO
BOYCOTTED THE DRAFT AND OF
PERSONS WHO DESERTED FROM
THE YUGOSLAV ARMY

The general public was not presented data on the number
of sent call-ups nor on the number of persons who boycotted
them. The public was told that the number of persons responding
to these call-ups was above all expectations, that the number of
deserters was “insignificant” and that this attested to a highly
patriotic act. On the other hand, the problem arose in the territory
of the Republic of Montenegro of “target mobilisation” of pre-
dominantly persons from the ranks of the political groups that
had a critical attitude to the official policy of FRY. As a coun-
ter-measure, the authorities in Montenegro introduced the oblig-
atory working duty. High-ranking officials publicly refused to
receive draft calls. In a highly politicised atmosphere, a number
of people were encouraged to boycott the draft. This political
problem, following the cessation of the state of war, was re-
solved when the Assembly of Montenegro enacted the Amnesty

1 Daily “Danas” (Today) of September 2, 1999. President of the Supreme Military
Court in Belgrade, General Milo$ Gojkovic, stated: “ It is a great luck that the number
of deserters in the past war was insignificant compared to the number of the
called-up.”
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Law?” whose legal nature prompted less of a legal and more of a
political debate.

There are further also many different conjectures about
the number of persons against whom criminal proceedings were
initiated for failure to respond to the draft call and for evasion of
military service (Article 214 of the FRY CC) and for wilful de-
parture and escape from VJ (Article 217 of the FRY CC). Thus,
in the broadcast “Interview of the Day” on Radio B2-92, the
Chairman of the Yugoslav Committee of Lawyers for Human
Rights claims that, according to their sources, “there are in Ser-
bia 11,000 to 14,000 initiated proceedings but we haven’t re-
ceived reports from all the military commands. According to our
data from Montenegro, 14,000 indictments have been submitted
and this has been confirmed by the Government of Montenegro
and the Helsinki Human Rights Committee in Montenegro®”.
The same person, recalling the statement made by the Chief of
the Legal Service of the General Staff of the Yugoslav Army
(currently former), presented the datum about 28,000 indict-
ments rendered against persons who had committed military
criminal offences®. This claim is totally imprecise because it does
not specify which criminal offences are at issue (“military crimi-

2 The Law was published in the “Official Gazette of the Republic of Montenegro” No.
44/99 of November 22, 1999. This law acquits from criminal prosecution and from
criminal sanctions under the valid judgements the persons who committed the fol-
lowing criminal offences in the period from June 1, 1998 to June 30, 1999: failure to
respond to the draft call and evasion of military service — Article 214; evasion of mil-
itary service by incapacitation or delusion — Article 215; unlawful freeing from mili-
tary service — Article 216, wilful departure from and desertion from VJ — Article 217;
evasion of regulations and check-ups — Article 218; failure to meet the material obli-
gation — Article 219, as prescribed by the Criminal Code of the Federal Republic of
Yugoslavia.

3 Yugoslav Committee of Lawyers for Human Rights: “Amnesty — Campaign, Law,
Cases”, Belgrade, p. 71.

4 Ibidem, p. 94.
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nal offences”); to which period of the commission of criminal of-
fences it refers (“currently issued in Yugoslavia”); how many
persons are prosecuted (“28,000 indictments”); etc. Regardless
of the politicisation of the issue of responding to the draft in
Montenegro, the datum on as many as 14,000 indictments should
be taken with a grain of salt! It should further be borne in mind
that the Podgorica Military Court’s jurisdiction covers also a part
of Serbia.

To better understand the difficulties associated with estab-
lishing the approximate number of persons who failed to respond
to the call-up during the state of war (March 25 to June 24, 1999),
the reader is advised to take note of the stages of criminal prose-
cution and procedure:

1) pre-criminal procedure is the stage when the administrative au-
thorities file criminal complaints with the Prosecutor’s Office,
i.e. inform the Military Prosecutor’s Office of the persons to
whom the call-up was delivered and who failed to report to the
competent military authorities, as well as of the persons to
whom the call-up could not be delivered. On the basis of these
data, the Military Prosecutor’s Office activates the Military
Court. According to the numerous talks with the counsels for the
defence and our own sources, 22,000 criminal complaints have
been filed against persons who failed to respond to the draft (un-
der Article 214 of the CCY). The Military Prosecutors’ Offices
started the processing of a half of those criminal complaints
holding the view that no criminal proceedings should be initi-
ated against persons who had only been several days late in re-
sponding to the call-up. At the same time, it was established that
military departments had out-of-date information because a
large number of military conscripts had already been with their
military units and at their military duties and the military depart-
ments did not have any up-to-date information about it. We be-
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lieve that there are still cases that have not been processed at the
Military Prosecutor’s Office;

2) preliminary procedure — the Military Prosecutor’s Office sub-
mits a request to the military investigating judge to conduct an
investigation or particular investigating acts; or

3) directissuance of indictment (which happened in the majority of
cases), if the Military Prosecutor’s Office disposes of sufficient
evidence to do so; and

4) main hearing when the court passes judgement on the criminal
case at hand.

According to our findings, the number of accused persons
for the criminal offence of failure to respond to the draft and eva-
sion of military service under Article 214 in connection with Ar-
ticle 226 of the FRY CC is around 7,000 and for the criminal of-
fence of wilful departure and escape from VJ under Article 217
in connection with Article 226 of the FRY CC it is around 700.

Until the cessation of the state of war, of these 7,700 crimi-
nal cases in around 970 cases a legally binding judgements were
handed down. In the territory of two military courts in Vojvodina
(at the Novi Sad Corps and at the Command of the Military Dis-
trict Novi Sad), judgements were passed in 235 cases out of the
450 initiated proceedings. Most cases, i.e. around 200 related to
the criminal offence mentioned in Article 214 of the FRY CC.
Thirty-five cases concerned the criminal offence mentioned in
Article 217 of the FRY CC. 347 requests were submitted to the
Supreme Military Court for special commutation of sentences:
185 cases in 1999 and 162 requests in the course of 2000. All the
submitted requests were finalised. The majority of the submitted
requests were granted and the sentences commuted to the legal
minimum of one year for the criminal offences mentioned in Ar-
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ticle 214, paragraphs 2 and 3 and Article 217, paragraphs 3,4 and
5 in connection with Article 226, paragraph 2 of the FRY CC, i.e.
suspended sentences were given to persons convicted of the
criminal offences mentioned in Article 214, paragraph 1 and Ar-
ticle 217, paragraphs 1 and 2 in connection with Article 226,
paragraph 1 of the FRY CC if the legal conditions permitted. The
requests were, as a rule, complied with if the convict had re-
ported or returned to his unit within up to 20 days and had then
spent the entire period at the unit. Only 20 requests were rejected.

Around 20 pardon requests were submitted. Not a single
has been finalised.

According to our sources, no amnesty law is in the process
of being drafted or enacted.

It should be mentioned in particular that the above figures
do not include the cases from the region of Kosovo. As is well
known, the Albanians were either not called-up to join the mili-
tary service or, if called-up, they, for the most part, did not re-
spond. The authors do not know of any relevant proceedings
there.



VI. ANALYSIS OF SPECIFIC CASES

In accordance with the gathered data, we have analysed 43
criminal cases from the area of three military courts, out of which
23 were tried under Article 214 of the Criminal Code of Yugosla-
via and 20 on the basis of Article 217 of Criminal Code of Yugo-
slavia.

The mentioned 23 cases tried under Article 214 of the
CCY were concluded in the following way: 9 accused were sen-
tenced to imprisonment, in 2 cases a suspended sentence was
pronounced, 1 person was fined and against 2 persons proceed-
ings were stayed, in 6 cases the charges were rejected and one
person was acquitted.

The given 20 cases tried under Article 217 of the Criminal
Code of Yugoslavia were concluded as follows: 16 accused were
sentenced to imprisonment, 3 were given suspended sentences
and in 1 case charges were dismissed.

A final judgement has been handed down in the majority
of cases; we also had decisions of the Supreme Military Court on
motion for special commutation of sentence granted. We had
talks with a number of defence counsels who told us their obser-
vations on legal issues and conducted criminal proceedings. We
give here the most characteristic cases, according to committed
individual criminal offences.
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FAILURE TO REPORT FOR MILITARY
SERVICE AND DRAFT EVASION (ARTICLE 214
OF THE CC FRY) - 23 CASES

1. The accused D.J., 34 years old, a chemical technician, a
draft registrant, convicted to one year prison sentence for
failing to report to his war unit (RJ) without a valid reason,
although he was informed that he had been called up on
March 24, 25 and 26, 1999.

The accused argued that on those he days he had been with his
wife and two children at his cousin’s wedding in Montenegro.
When he found out about the state of war, he tried to contact his
parents by phone, but the line was bad. Only on April 2, 1999 his
father informed him by a cable that he had received a mobilisa-
tion call. On that same day he departed for Belgrade and re-
ported to the military department where he was detained and
handed over to the court. During hearing of evidence the Court
inspected the telegram, but remained convinced that the accused
had probably learned earlier of the call-up. However, the Court
did not find the existence of the qualified form of this criminal
act criminal offence under paragraph 2, as it was not proved that
the accused was in hiding.

The appeal of the accused was not granted. the motion for spe-
cial commutation was approved and a suspended sentence was
pronounced because the accused “went to his unit immediately
and stayed there for full two months, all that time was a good
soldier, although he had serious health problems which is why
the Lower Military-Medical Commission found him temporarily
unfit for military service...”
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2. The accused Z.R., 37 years old, a mechanical technician, a
draft registrant, was convicted to at least 6 (six) months in
prison, for failing to appear in his RJ, although his father re-
ceived his call-up on March 28, 1999.

The accused defended himself by claiming that since February,
1999 he was in a village more than 300 kms away from Belgrade
and that he learned of his call-up on April 24, 1999 upon his re-
turn to Belgrade. He reported to the military department on
April 25, 1999. At the main hearing the father confirmed all alle-
gations of the accused. The Court did not lend credence to his
statement of the accused and his father because they were “im-
plausible and calculated with the intent of avoiding criminal re-
sponsibility of the accused”.

The appeal of the accused was rejected and of the military pros-
ecutor granted so that the accused was sentenced to 2 (two)
years of prison.

2
%

3. The accused D.R., 29 years of age, customs officer, a draft
registrant, sentenced to 1 (one) year in prison for hiding in
order to avoid his military service by changing place of resi-
dence without informing competent authorities accordingly.

The accused defended himself by claiming that he did not know
about the call-up and was on his regular duty in the Customs Ad-
ministration, as well as that he spent several nights at his girl-
friend’s place. When he learned about the call-up on April 4,
1999 in a notice left on the front door of his apartment, he imme-
diately reported to the military department. The court did not
lend credence to his statement being of the opinion that the ac-
cused “...knew full well that he was on the military police force
as his war duty station, which means that he could count on be-
ing called up to the Army of Yugoslavia in the first days of war”.

The Supreme Court has not yet decided his appeal.
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%
4. Draft registrant Z.P., 40 years old, transportation techni-
cian, charged for reporting to his RJ only on April 5, 1999 al-
though he had been called-up on March 24, 1999.

In his defence the accused claimed not having received the draft
call, because at that time he had been mobilised and was on war
duty in the Monitoring Service. On April 5 his wife informed
him that they were looking for him and that he should report to
the military department, which he did. The Court established all
these facts in the probative proceedings. Military Prosecutor
stood by his indictment. However, the Court acquitted the ac-
cused of all charges.
<3

5. The accused S.T., 30 years of age, an electrician, a draft
registrant, was sentenced to 1 (one) year of prison for not re-
porting to his RJ, without a valid reason, on March 25, 1999
but on April 2, 1999, although his father knew for his call up.

In his defence the accused claimed that he learned about the
call-up only on April 2, 1999 when he reported to the military
department. His father informed the call-up courier that his son
was away. The Court heard the father, but did not give credence
to his statement.

The Supreme Court has not yet decided the appeal.

R
%

6. The accused S.Dj., 33 years old, with completed secondary
school education, a draft registrant, was sentenced to a sus-
pended sentence of unjustifiably failing to report to his RJ
on March 23, 1999 when his mother was informed of his
call-up, but only on April 5, 1999.
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In his defence, the accused said that he was temporarily working
abroad so that his mother informed him by phone on March 28,
1999 on the call-up and he was unable to get to Belgrade before
April 4, 19999, as well as that he made his contribution in
downing the F-18 aircraft for which he was awarded.

The Supreme Court rejected the military prosecutor’s appeal
and confirmed the sentence of the first-instance court.

9,
%

7. The accused G. Z., 33 years old, electrical technician, a
draft registrant, was sentenced to 1 (one) year in prison for
hiding in order to avoid doing his military service, by report-
ing on March 25, 1999 to his RJ, but since he could not be
handed his call-up, he reported on April 24, 1999.

The accused pleaded that he had not been living at the men-
tioned address since 1995, but failed to report the change of ad-
dress to the competent authorities. However, when he learned
about the call-up, he immediately reported to the military de-
partment. After hearing the evidence, the Court did not give cre-
dence to the statement of his parents. In the Court’s opinion it
was due to the negligence of the accused that the call-up was not
delivered.

The appeal of the accused was rejected.

o
8. The accused S.A., 53 years old, a draft registrant and
worker, was sentenced to 3 (three) months in prison for un-

justifiably failing to report to his RJ.

In his defence the accused said that he couldn’t receive the
call-up on March 24, because he went for his medical check up.
He received the call-up on March 25, 1999. At the same time, he
was told at his place of work that he would be issued a decision
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on obligatory work duty and would lose his job if he left his post.
He also said that he was sick, and that his left side was partially
paralysed. The Court did not take into consideration these obvi-
ous reasons, although he had inspected the decision on work
duty made by his enterprise.

The Supreme Military Court took into account the appeal of the
accused and annulled the sentence of the first-instance court be-
cause it failed to establish the facts. Namely, in the meantime,
the Military Medical Commission proclaimed the accused unfit
for army service.
o

9. The accused V. R., 54 years old, a draft registrant, was
convicted to 6 (six) month prison sentence for refusing to re-
ceive his call-up and failing to report to the Yugoslav Army
without any reason on April 3, 1999.

In his defence the accused stated that he was of poor health and
that he had spent four months on the Dubrovnik war theatre in
1991/92.

2
**

10. The accused V.R., 37 years old, a draft registrant, wor-
ker, was sentenced to 6 months in prison for unjustifiably
failing to report to his RJ during the state of war and while
the country was being attacked.

He defended himself by claiming that he was not aware that it
was a call-up he was being served because he was excited ex-
pecting the birth of his second child.

R
%
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11. A suspended sentence was pronounced to 50 years old ac-
cused L.R., with secondary school education and draft regis-
trant, for not showing up in his RJ by refusing to receive his
call-up without a valid reason.

The accused claimed in his defence that he had a decision on
work duty which was why he refused to take the registered mail
from the postman.

2
%

12. The accused Z.M., 36 years old, a mechanical engineer
and a draft registrant, was sentenced to 1 (one) year in
prison for not reporting to his military unit in response to a
general call-up broadcast on TV-5 Ni§ on March 24, 1999
without a valid reason. He reported on April 29, 1999.

The accused defended himself admitting that there was a gen-
eral call-up on the Ni§ TV-5 and that numbers of military garri-
sons were also given. However, he did not check his service
book. Several days later a friend of his from the same unit told
him that they would receive individual call-ups. He stated that
he got his personal call-up on April 28, 1999 and reported to RJ
immediately the next day. As proof the Court presented the re-
port of TV-5 which showed the number of the military garrison
of all draft registrants.

The Military Court has not yet decided the appeal.

o<
13. The accused L.P., 43 years old, a mechanic and a draft
registrant was fined with dinars 3,000 for not reporting to
the unit on March 15, 1999 although he received his call-up
personally.

The accused pleaded that he refused to receive the call-up be-
cause he was revolted for being called-up and that he went to see
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some military officer and told him that he was sick because a
half of his shoulder-blade was missing and his family situation
was very serious, that he participated in the 1991 war. He stated
that already on March 17, 1999 he was in military hospital. The
Court did not find that the criminal offence was committed dur-
ing the state of war.

The case is still in the Supreme Military Court.
<

14. The accused M.M., 42 years old, a draft registrant, a
driver, was convicted to 4 month prison sentence for failing
to respond to the individual call-up of May 26, 1999 and be-
cause, after being brought in for questioning by the Military
Police (MP) on May 28, 1999, he left the MP official premises
without asking permission and voluntarily reported to the
MP only on June 2, 1999.

In his defence the accused said that his mother had given him his
personal call-up and that he had reported on his own. He admit-
ted leaving the MP premises, but said that he had done that be-
cause he had been drinking heavily there and was unable to con-
trol himself. He went to Belgrade to see his brother and immedi-
ately returned and reported to the MP sincerely regretting his be-
haviour. The Court did not admit legal formulation from the in-
dictment of the qualified form of the criminal offence.

The case is still in the Supreme Military Court.

9,
%

15. The accused 1.J., 25 years old, tradesman and a draft
registrant, was sentenced in absentia to 6 (six) months in
prison for leaving the country on March 22, 1999 with the
intention of evading draft.

The chamber reached the decision on the basis of the statement
of the parents of the accused that their son was abroad and photo
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copy of his passport enclosed by his defence counsel (!?) which
proves that the accused was abroad.
o2

16. 34 years old draft registrant Z.M., a locksmith, was ac-
cused for failing to report to his military unit although he
had personally received his call-up on April 2, 1999. All
charges were dropped because the Court determined at the
main hearing that the accused had regularly reported to his
unit.

9,
%

17. Draft registrant Z.0, 31 years of age and a graduate me-
chanical engineer was charged for failing to report to his
military unit although he had personally received his call-up
on April 4, 1999. All charges were dropped because the
Court determined at the main hearing that the accused had
properly reported to his unit.

%
18.Draft registrant P.M, 30 year old, with secondary school
education was accused of failing to report to his military unit
although he had personally received his call-up on March
24,1999. All charges were dropped because the Court deter-
mined at the main hearing that the accused had properly re-
ported to his unit.

2
**

19. Draft registrant V.R, 37 years of age and a mechanical
technician was charged of failing to report to his military
unit although he had personally received his call-up on
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March 30, 1999. All charges were dropped because the
Court determined at the main hearing that the accused had
properly reported to his unit.

2
**

20. Draft registrant P.G, 38 years of age and unemployed
was accused of failing to report to his military unit although
his mother had received his call-up on March 28, 1999. All
charges were dropped because the Court determined at the
main hearing that the accused had regularly reported to his
unit.

%
21. A worker and draft registrant I.R., 24 years of age, a la-
bourer, was charged of failing to report to his military unit
although he had personally received his call-up on March
31,1999. All charges were dropped because the Court deter-
mined at the main hearing that the accused had properly re-
ported to his unit.

o
22. Criminal proceedings were instituted against 31 years
old draft registrant S.M. because he failed to report to his
military unit on March 25, 1999 although he was informed
of his obligation by his brother who had received his call-up,
and despite warning of the call-up courier that he had to re-
spond to the draft call. The proceedings were stayed because
the Military Prosecutor dropped the charges after deter-
mining that the accused had not been living in Yugoslavia
since 1963 and therefore could not have been informed of
the content of his draft call.
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%
23. Criminal proceedings were instituted against 34 years
old draft registrant B.S. because he failed to report to his
war unit on March 29, 1999 and because his call-up couldn’t
be delivered as he had changed his residence without report-
ing the change to the competent authority. The proceedings
have been stayed by military prosecutor’s abandonment of
all action as during preparations for the main hearing he
had determined that the accused had regularly reported the
change of the place of residence and therefore could not
have be informed of the call-up.

WILFUL DEPARTURE AND DESERTION FROM
THE ARMY OF YUGOSLAVIA (ARTICLE 217 OF
THE CRIMINAL CODE OF FRY) —20 CASES

1. The accused Z.M., 30 years old, a farmer and draft regis-
trant was sentenced to 1(one) year in prison for wilfully leav-
ing his unit. On that same day he was apprehended and
placed in detention. Charges were dropped against him for
criminal offence of grand larceny of goods in the value of di-
nars 70,000 from Kosmet.

In his defence the accused pleaded that on May 23, 1999 the
withdrawal of forces was ordered so that with his truck he
started towards the specified points. There were rumours that
the army was on the run as the soldiers were scared because of
the heavy losses. For the mentioned goods he said that other sol-
diers, who took these things from the abandoned houses around
Kosovo, had put them in the trucks which were his property.
Later on, during a road check-up they denied having done this.
The Court lent credence to the statement of his superiors that no
withdrawal order had been issued, but that “they were unable to
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stop the soldiers who got on the trucks and went home”. As far
as the criminal offence of grand larceny was concerned, the
prosecutor dropped the charges.

The appeal of the accused was rejected, but the request for spe-
cial commutation of sentence granted so that the accused was
given a suspended sentence “for getting mentally ill in war con-
ditions — suffering from anxious depression, and among other
because of his grandfather’s cardiac infarction...”

o2
2. The accused G.Dj., 35 years old, a worker and draft regis-
trant, was sentenced to a combined sentence of 1 (one) year
and 6 (six) months in prison: namely, for the offence from
Article 217 of the FRY Criminal Code to one year and one
year for grand larceny from Article 166, of the CC of Serbia
because he wilfully deserted from his unit and appropriated
a large quantity of goods in Kosovo.

The accused argued that on May 25, 1999 his superior told him
that all other units had wilfully left their combat stations and that
only their unit was left. Then someone said that they should also
leave, which they did. As far as the thing were concerned, he
said that “he found the things which Shqipetars had probably
left when running away, and that he took them...” At the main
hearing, the superiors of the accused confirmed that “the units of
these soldiers have abandoned the frontline and that they were
unable to stop them”, and that “he did not order the soldiers to
remain at their combat stations and return to their war duty sta-
tion, because he left with them”.

The appeal of the accused was rejected, but the special motion

for commutation of sentence was granted so that a combined
sentence of 8 (eight) months was pronounced to the accused be-
cause he had returned to his war unit and because he also had
certain mental problems.
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%
3. The accused D.Z., 43 years old, a farmer and draft regis-
trant was sentenced to 1 (one) year and 6 (six) months in
prison for leaving his unit on two occasions — once for 7
hours (April 9, 1999) and once for 4 days (April 11 to 15,
1999).

In his defence the accused stated that the first time he went on a
binge to different city cafes and the second time he went to see
his family and girl-friend and ended up in a cafe.

The Supreme Military Court granted the appeal of the accused
and reduced his prison sentence to I (one) year.

<
4.The accused I.T., 38 years old, a locksmith and draft regis-
trant was given a suspended sentence for wilfully leaving his
unit on two occasions — the first time on April 12, 1999 for 2

hours and the second time on April 27, 1999 for 3 hours.

In his defence the accused stated that the first time he went to a
shop some 50 meters from his unit to have a beer, and the second
time he went home to help his wife take up some things from the
cellar and then stopped at a restaurant for a drink. The Court de-
termined that the accused was a good and conscientious soldier.

The Supreme Military Court confirmed this sentence.

<
5. The accused D.S., 43 years old, unemployed and draft reg-
istrant was sentenced to 3 (three) months in prison for wil-
fully leaving his unit on May 19, 1999, going home and re-

turning to his unit after 8 hours of absence.
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The accused stated that he was a farmer with a wife and three
children who were left without any means of livelihood. He was
forced to go home in order to do some work in the fields.

The case is still in the Supreme Military Court.
<

6. The accused Dj.P., 49 years old Albanian, a waiter and a
draft registrant, was convicted to 10 (ten) months in prison
for failing to return to his unit after his approved leave of ab-
sence from the unit till April 14, 1999.

The accused defended himself by saying that apart from mis-
trust and troubles he suffered on the part of his fellow-nationals,
he had been frequently called-up and always answered the call,
so that he even spent some time in the war theatre. As a result of
atraffic accident, he had frequent headaches and loss of balance,
and the approval to report to the lower-instant military-medical
commission, but stayed at home.

0,
*o*

7. The accused N.R, 21 years old, an unemployed worker
and a draft registrant was sentenced in absentia to 6 (six)
months in prison for deserting from his military unit. He is
serving his sentence as of February 25, 2000. The first in-
stance court allowed the review of proceedings, issued the
indictment, interrupted the execution of punishment and or-
dered detention until the end of the principal process. Crim-
inal proceedings are underway.

9,
**

8. The accused B.K., 23 years old, an unemployed worker
and a draft registrant, with previous convictions was sen-
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tenced to 1 (one) year in prison for wilfully leaving his unit
on June 6, 1999.

In his defence, the accused said that he asked his superior officer
for a two-day leave to visit his sick mother. As he did not get it,
he wilfully left his unit. He reported only when he got the sum-
mons from the investigating judge. The Court determined that
the accused was an exemplary soldier and a candidate for the
squad leader, that he was an insufficiently mature person. But,
the Court did not determine whether the accused had really
asked permission to visit his sick mother.

The judgement is not final.

%
9. The accused Z.R., 26 years old, a sales officer, doing his
army service was given a suspended sentence for returning
from the approved sick-leave on April 21, 1999, instead on
April 11, 1999.

The accused claimed that a civilian surgeon from his home town
extended his sick-leave up till April 23, 1999 which he reported
to the military department. However, the department failed to
inform his unit so that he had to return to his unit before his ex-
tended sick-leave was over. The Court confirmed the defence of
the accused, determined that the accused had returned to his unit
although he was still limping, as well as that he carried out all
entrusted tasks without any objection, but refused to recognise
the sick-leave granted by a civilian doctor.

%
10. A 23 years old accused Moslem F.B., employed abroad,
was sentenced in absentia to 7 (seven) years in prison for
failing to return to his unit on April 30, 1999 from the ap-
proved leave.
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%
11. The accused D.S., 38 years old, a worker and a draft reg-
istrant, was convicted in absence to 7 (seven) years of prison
for wilfully leaving his unit on April 6, 1999 and failing to re-
turn.

9,
%

12. The accused R.B., 27 years old, a Moslem doing his army
service and a worker, was convicted in absence to 6 (six)
years of prison for failing to return to his unit after the ex-
piry of his approved weekend-leave on April 29, 1999.

o2
13. The accused N.K., 20 years of age, a Moslem doing his
army service, was convicted in absence to 7 (seven) years of
prison for failing to return to his unit on May 1, 1999 after
the approved leave.

0,
**

14. The accused S.K., 28 years of age, doing his army service
was convicted in absence to 8 (eight) years of prison because
he never returned to his unit from the approved leave which
expired on May S, 1999.

2
%

15. The accused M. Z., 20 years of age, a worker doing his
army service, was convicted in absence to 5 (five) years of
prison for wilfully leaving his unit on April 2, 1999 and
never returning.
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%
16. The accused M. Dj., 21 years old, a worker serving the
army, was convicted in absence to 5 (five) years of prison for
wilfully leaving his unit on March 30, 1999 and failing to re-
turn.

2
**

17. The accused Moslem K.D., 22 years of age, a car-me-
chanic serving the army, was convicted in absence to 3
(three) years of prison for failing to return his unit from his
approved leave which expired on May 1, 1999.

2
%

18. The accused Moslem A.A., 21 years of age, a worker
serving the army, was convicted in absence to 3 (three) years
of prison for failing to return his unit from his approved
leave which expired on May 10, 1999.

2
**

19. The accused D.S, 37 years of age, was convicted in absen-
tia to 7 (seven) years of prison for failing to return from his
approved leave which expired on May 4, 1999 and never re-
turning to his unit.

9,
**

20. Reserve sergeant D.T., 43 years of age, a worker, was
charged for wilfully leaving his duty on May 19, 1999 and re-
turning on May 20, 1999. Charges against him were rejected
because it was determined at the main hearing that the ac-
cused left his unit with an orderly permission.
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CONCLUSION:

A large number of criminal cases has not been resolved.
These cases are like a sword of Damocles hanging over the
heads of many young people. A number of these young men
fear that these criminal proceedings might be (ab)used for
political purposes. The campaign for legal conclusion of the-
se cases should be intensified: (1) by staying criminal pro-
ceedings, if the indictment has not been issued; (2) by staying,
i.e. suspension of the execution of final court judgements; (3)
by increased pressure on the public opinion for the adoption
of the Amnesty Law in order to immediately release all im-
prisoned persons.

August, 2000.



Izvestaj Centra za antiratnu akciju

po projektu OCi boje fronta,

o licima koja se nisu odazvala vojnom pozivu
ili su pobegla iz Vojske Jugoslavije tokom nato
intervencije u SR Jugoslaviji

Centar za antiratnu akciju uspe$no je okoncao rad na
projektu OCi boje fronta. Projekat je imao velikog odjeka u
javnosti, a sa dobijenim rezultatima posebno su upoznati mediji,
druge nevladine organizacije i eksperti.

Projekat je otpoceo je da se realizuje 1. aprila 2000. godine
i trajao je do 1. oktobra 2000.godine, znaci Sest meseci.

Istrazivanje sprovedeno u okviru Projekta imalo je za
osnovni cilj da, §to je moguée preciznije, utvrdi koliko lica se
nije odazvalo vojnom pozivu i koliko se samovoljno udaljilo iz
jedinica Vojske Jugoslavije za vieme NATO intervencije u SR
Jugoslaviji. Pored toga, cilj Projekta je bio i da se posebno prouci
nekoliko desetina karakteristi¢nih slu¢ajeva, kako bi se sagledale
okolnosti pod kojima je protiv ovih, uglavnom mladi ljudi, vo-
den kriviéni postupak i kako bi im Centar, na najcelishodniji
nacin, organizovao pruzanje pravne i humanitarne pomoéi.

Prvi korak u istrazivanju je bio da se, §to preciznije, utvrdi
broj lica koja su krivi¢no gonjena, jer se nisu odazvala vojnom
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pozivu i time izbegla vojnu sluzbu (¢lan 214. Krivi¢nog zakona
Jugoslavije — KZJ) 1 jer su se samovoljno udaljila iz Vojske
Jugoslavije (¢lan 217. KZJ). Ova dva krivi¢na dela trebalo je
sagledati u vezi ¢lana 226. KZJ, odnosno kaznjavanja za krivi¢na
dela koja su izvrSena za vreme ratnog stanja ili u slucaju ne-
posredne ratne opasnosti.

Stvarno nadleZzni sudovi za navedena krivi¢na dela su
vojni sudovi. U skladu s Zakonom o vojnim sudovima, ovi
sudovi sude svim licima, prema tome i civilima, za krivi¢na dela
1z ¢l. 201-236 KZJ, znaciizakrivicnadela214.1217 KZJ, u vezi
sa krivi¢nim delom iz ¢l. 226. KZJ.

Istrazivanje je obuhvatilo celu teritoriju SR Jugoslavije
koju pokrivaju tri prvostepena vojna suda, koji se nalaze u
Beogradu, Nisu i Podogorici. Za vreme trajanja ratnog stanja, a
to je bilo od 25. marta 1999. do 24. juna 1999. godine, or-
ganizacija ovih sudova je promenjena. Tri postojeéa prvostepena
vojna suda prestala su s radom, a pri odredenim vojnim je-
dinicama formirano je 20 ovih sudova. Pored toga, osnovana su i
dva odeljenja Vrhovnog vojnog suda. Po prestanku ratnog stanja,
svi kriviéni predmeti su rasporedeni u pomenuta tri prvostepena
vojna suda. Ovo je istrazivacki posao ucinilo sloZenijim i du-
gotrajnijim.

Dodatnu otezavajuéu okolnost u istrazivanju predstavljala
je 1 ¢injenica da nadlezni organi ni do danas nisu prezentovali
podatke o broju poslatih vojnih poziva neposredno pre i za vreme
NATO intervencije, kao ni o broju lica koja se nisu odazvala
ovim pozivima. U javnosti je samo plasiran neodreden podatak
da je broj lica koja se nisu odazvala vojnom pozivu “bezna-
Cajan”.

Istrazivanjem u okviru Projekta doslo se do podataka da je
za krivi¢no delo neodazivanja pozivu i izbegavanja vojne sluzbe
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iz ¢l. 214. KZJ, a u vezi s ¢l. 226. KZJ, optuzeno oko 7.000 lica,
dok je za kriviéno delo samovoljnog udaljavanja i bekstva iz
Vojske Jugoslavije iz ¢l. 217. KZJ, a u vezi s ¢l. 226. KZJ,
optuzeno oko 700 lica. Istrazivanjem je utvrdeno da je do za-
vretka trajanja ratnog stanja pravosnazno okoncano oko 970
predmeta, ali da veliki broj preostalih predmeta i danas jo$ uvek
nije konac¢no resen, jer su u toku postupci po Zalbi, kao i molbi za
pomilovanje. Dinamika presudivanja po ovim predmetima zna-
¢ajno je usporena, $to ukazuje na nesigurnost sudskih organa u
pogledu daljeg postupanja i odlu¢ivanja, a time i prvazilaZenja
ovog $irokog drustvenog problema.

Postupanje prvostepenih vojnih sudova bilo je razlicito,
odnosno kaznena politika nije bila ujednac¢ena. Ovo je posebno
bilo izrazeno u prvim danima sudovanja, kada su vojni sudovi
izricali drasti¢ne kazne, kako radi uticaja na odziv vojnih ob-
veznika, tako i zbog neiskustva. Tako na primer, prvostepeni
sudovi su licima koja su se u bilo koje vreme vratila u vojnu
jedinicu, izricali kaznu zatvora u trajanju uglavnom od godinu
dana za krivi¢no delo iz ¢l. 214. stav 2. KZJ. Razlog za ovo leziu
¢injenici §to su vojni tuzioci, po pravilu, sve obveznike koji nisu
dosli u ratnu jedinicu optuzivali za tezi oblik krivi¢nog dela,
zna¢i za skrivanje, iako za to nisu imali nikakve pouzdane
dokaze. Time su svesno izbegavali primenu odredbe iz. ¢l. 214.
stav 1. KZJ (nedolazak bez opravdanog razloga..), odnosno op-
redeljivali su se za tezi oblik krivicnog dela koji je utvrden u
stavu 2. istog ¢lana (krije se da bi izbegao obavezu...). U ovom
drugom slucaju nije se mogla izre¢i kazna manja od jedne godine
zatvora.

Dodatni problem za ova lica predstavljala su i javna obe-
¢anja sudija da ¢e im te kazne biti oproStene posle rata, do-
noSenjem zakona o amnestiji ili pomilovanjem. Nazalost, do
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toga nije doslo, a kako su se ti ljudi osecali i1 kako su mogli da
izvraSavaju ratne zadatke na koje su bili upucivani odmah po
izricanju kazne, moze se samo pretpostaviti. Takve kazne za-
tvora viSe se nisu mogle ublaZziti u postupku vanrednog ub-
laZavanja, jer se radi o delima za koja se ni ublazavanjem ne
moze izre¢i kazna blaza od jedne godine zatvora (¢l. 214. stav 2. 1
3. u vezi sa ¢l. 226. stav 2. i 3. KZJ). Tako su ova lica, zbog
pogresne pravne kvalifikacije dela od strane vojnoih sudova,
dovedena u bezizlaznu situaciju.

Pored ovog, karakteristi¢no je i da su sudovi u Srbiji i
Crnoj Gori razli¢ito postupali. Tako su prvostepeni sudovi u
Srbiji, po pravilu izricali kazne zatvora u trajanju od jedne
godine za krivicna dela iz ¢l. 214. stav 1.12.1¢l. 217. stav 1.1 2.
KZJ, dok su se sudovi u Crnoj Gori opredeljivali za laksi oblik
ovih krivi¢nih dela, znaci za ¢l. 214. stav 1.1 ¢l. 217. stav 1. KZJ,
te su izricali kazne zatvora u trajanju od 3 do 6 meseci. Za-
jednicko im je bilo da su licima u odsustvu, a to su lica koja su po
pravilu oti§la u inostranstvo, izricali visoke kazne zatvora, u
proseku od 6-7 godina.

Kasnije, Vrhovni vojni sud je zauzeo kriterijume u cilju
ujednacavanja kaznene politike, ali se ni tada nije vodilo do-
voljno racuna o istinskoj idividualizaciji kazne.

Istrazivanjem u okviru Projekta posebno su obradena i
proucena 43 karakteristi¢na predmeta sa podrucja sva tri vojna
suda, i to 23 predmeta po osnovu ¢lana 214. KZJ 1 20 po osnovu
¢lana 217. KZJ. Prouceni su sudski spisi ovih predmeta i obav-
ljeni razgovori sa osudenim licima i njihovim braniocima. Cen-
tar je bio spreman da ovim osudenim licima pruZi pravnu pomoc.
Medutim, sva ova lica su imala obezbedenu pravnu pomo¢ i bili
su zainteresovana samo za prijem humanitarne pomoci. Od na-
vedena 43 predmeta, Centar je izabrao 20 predmeta, znaci 20
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osudenih lica, za dodelu humanitarne pomoci. Dominantni kri-
terijumi za izbor osudenih radi dodele humanitarne pomoci bili
su: okolnosti izvrSenja dela i vodenja krivi¢nog postupka, stepen
iskazanih gradanskih i politickih uverenja, kazna koja im je
izreCena, visina troSkova koje su u toku sudskog postupka imali
kao 1 njihovo, odnosno porodi¢no imovinsko stanje.

Na projektu su radila tri pravnika i vi$e saradnika, od-
nosno istrazivaca. Prvu ocenu projekta dali su upravo oni koji su
radili na njegovoj realizaciji. Njihova zajednic¢ka ocena je da su
ispunjeni zadaci postavljeni predlogom projekta. Drugu ocenu
dali su nadlezni organi Centra koji su prevashodno konstatovali
da predmetna pitanja projekta ne smeju da budu tabu tema naseg
drustva, ve¢ da o tome treba govoriti otvoreno, javno i argumen-
tovano. Centar je zakljucio da je ovaj vrlo zana¢ajan projekat
izveden u veoma teSkim uslovima i da su kroz samostalno or-
ganizovan istrazivacki rad prikupljeni odgovori koji u velikoj
meri osvetljavaju predmetni problem. Imajuci u vidu ¢injenicu
da nadleZni drzavni organi nisu objavili nikakve korisne i upo-
trebljive informacije, kao i da druge nevladine organizacije i
pojedinci nisu izvrsili sli¢na istraZivanja u ovom obimu, Centar
smatra da je ovaj projekat dao odgovore na postavljene zadatke i
time ispunio svoje ciljeve.

Razmatrakuéi ovaj slozen drustveni problem, Centar je
sagledao sve iznete okolnosti i ¢injenice, te je konstatovao da je
trenutno najaktuelniji problem taj Sto veliki broj mladih ljudi
¢eka na izvrSenje izre€enih kazni i $to nadlezni organi ne na-
govestavaju donoSenje Zakona o amnestiji u cilju prevazilazenja
tog problema.

Imajudi sve izlozeno u vidu, narocito u kontekstu ukupnog
drustvenog stanja u SR Jugoslaviji, Centar se opredelio za na-
stavak rada u predmetnoj oblasti i u tom cilju sprovodice od-
govarajuce aktivnosti, i to:
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* 1. da zajedno s drugim nevladinim organizacijama pre-

dvodi kampanju koja ¢e imati za cilj da se u Srbiji hitno
donese zakon kojim bi se amnestirali svi zatvoreni i obu-
stavali svi sudski postupci i time neutralisao ovaj veliki
drustveni problem. Ukoliko se Zakon ne donese u ra-
zumnom roku, ova kampanja ¢e da preraste u svojevrstan
pritisak na rezim.

Ovo tim pre §to je Centar predlagao i podrzao do-
noSenje Zakona o amnestiji Crne Gore (novembra 1999),
kojim su oslobadena od krivi¢nog gonjenja i izvr$enja
kriviénih sankcija po pravosnaznim presudama, sva ona
lica koja su u periodu 1.6.1998.-30.6.1999. godine, iz-
vrdila i kriviéna dela iz ¢l. 214.1217. KZJ.

2. da zajedno s drugim nevladinim organizacijama pred-
vodi kampanju za usvajanje neophodnih zakonskih pro-
mena kojim bi se u potpunosti i bez ikakve diskriminacije
stvorili uslovi za kori$éenje ustavnog prava na prigovor
savesti. Time bi se omogucila realizacija prava na civilno
sluZenje vojne obaveze. U ovom slucaju, Centar ¢e se
zalagati za nametanje shvatanja da se prigovor savesti
podnosi iz uverenja, a ne zbog kukavicluka ili iz interesa.

3. da nastavi s pracenjem predmetne problematike i so-
cijalne situacije, s ciljem daljeg pruzanja pravne i hu-
manitarne pomoci.

Po uspe$nom zavrsetku rada na projektu, sacinjen je ovaj

izvestaj.

Tekst projekta 1 izvestaja prevedeni su na engleski i fran-

cuski jezik i publikovani su.



Report of the
Center for Antiwar Action

on the project

Eyes the colour of the frontline,

about the persons who evaded the draft or deserted
from the Yugoslav Army during the NATO
intervention in the FR of Yugoslavia

The Center for Antiwar Action has successfully com-
pleted its work on the Project Eyes the Colour of the Frontline.
The Project attracted great attention of the public, while the me-
dia, other non-governmental organisations and experts were spe-
cially informed on its results.

The work on the Project started on April 1, 2000 and was
completed on October 1,2000; i.e. it took six months for prepara-
tion.

The research carried out within the Project was basically
targeted at the most precise possible determination of the number
of persons who failed to respond to their draft call and persons
who wilfully deserted from the Yugoslav Army units during the
NATO intervention in the FR of Yugoslavia. Apart from that, the
Project objective was also to study several dozen characteristic
cases in order to establish circumstances under which criminal
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proceedings were initiated against these mostly young men, so
that the Center could organise the most appropriate provision of
legal and humanitarian assistance.

The first step in this research was to determine as precisely
as possible the number of persons who were criminally prose-
cuted for failing to respond to the call-up and thereby evaded
military service (Article 214 of the Criminal Code of Yugoslavia
— CC) and for wilfully deserting from the Yugoslav Army (Arti-
cle 217, FRY CC). These two criminal offences had to be ob-
served in relation to Article 226 of the FRY Criminal Code, i.e.
punishment of criminal offences committed during the state of
war or in case of an immediate threat of war.

The military courts are competent for the mentioned crim-
inal offences. Under the Law on Military Courts these courts
prosecute all persons, including civilians, for criminal offences
from Articles 201-236 of the FRY Criminal Code, meaning that
they are in charge of trying criminal offences from Articles 214
and 217 of the Criminal Code of FRY related to the criminal of-
fence from Article 226 of the Criminal Code of FRY.

The research covered the entire territory of the FR of Yu-
goslavia, which is under the jurisdiction of three first-instance
military courts located in Belgrade, Nis and Podgorica. During
the state of war, which lasted from March 25, 1999 to June 24,
1999, the organisation of these courts was changed. The three ex-
isting first-instance military courts suspended their work, while
20 new such courts were established in specific military units. In
addition, two Chambers of the Supreme Military Court were also
established. After the suspension of the state of war, all criminal
cases were distributed to the mentioned three first-instance mili-
tary courts. This made this research more complex and time con-
suming.
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An additional difficulty was posed by the fact that to this
very day the competent authorities have neither presented data
on the number of call-ups sent immediately before and during
NATO intervention, nor on the number of persons who failed to
respond to this draft call. The public was only vaguely informed
that the number of persons who failed to respond to the call-up
was “insignificant”.

According to the findings of Project research some 7,000
persons were charged for the criminal offence of failing to re-
spond to draft call and draft evasion from Article 214 of the
Criminal Code of FRY in connection to Article 226 of the Yugo-
slav Criminal Code, while for the criminal offence of wilful de-
parture and desertion from the Yugoslav Army from Article 217
of the CC of the FR Yugoslavia related to Article 226 of the
CCY, some 700 persons were accused. The research established
that until the end of the state of war a final judgement was handed
down in some 970 cases, but that there remained a great number
of unresolved cases because the submitted appeals or pardon pe-
titions have not been decided yet. The pace at which these trials
are progressing has been significantly slowed down, which po-
ints to the indecision of the judicial authorities as to which fur-
ther course of action to take and decisions to make, and thus
overcome this grave social problem.

The first-instance courts applied different procedures, or
better said their punitive policy was not uniform. This was partic-
ularly evident in the first days of their work when Military Courts
passed drastic sentences, partly in order to thus influence mili-
tary conscripts to respond in larger numbers and partly due to the
lack of experience. For example, persons who returned to their
military units at any time, first-instance courts punished by one
year in prison for the criminal offence from Article 214, para-
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graph 2 of the Criminal Code of FRY. Reason for this is that Mil-
itary Prosecutors, as a rule, charged all draft registrants who
failed to report to their military unit for serious criminal offence,
i.e. for hiding, although they had no reliable proof of that.
Thereby they consciously avoided the application of provisions
of Article 214, paragraph 1 of the Criminal Code of FRY (failure
to appear without justified reason), or better said they choose to
charge them for a more serious criminal offence specified in
paragraph 2 of that same Article (hiding with an intention of
avoiding draft). In such case it was impossible to pass more le-
nient sentence than one year in prison.

An additional problem for such persons were public prom-
ises given by the judges that these sentences would be forgiven
after the war by the adoption of the Amnesty Act or that those
sentenced would be pardoned. Regrettably, this did not material-
ise and we can only assume how those people felt and how capa-
ble they were of carrying out war assignments entrusted to them
immediately after the pronouncement of their sentences. Such
prison sentences couldn’t be commuted in the special commuta-
tion procedure because the offences at issue were such that not
even by way of commutation could a more lenient sentence be
pronounced than one year in prison (for offences mentioned in
Article 214, paragraphs 2 and 3 in connection with Article 226,
paragraphs 2 and 3 of the Criminal Code of Yugoslavia). It has
thus happened that these young people, due to the incorrect legal
qualification of the offence by the Military Courts, found them-
selves in a hopeless situation.

In addition, it is characteristic that Courts in Serbia and
Montenegro treated such cases differently. Consequently, for the
most part, first-instance courts in Serbia pronounced sentences
of up to one year on average for the criminal offences mentioned
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in Article 214, paragraphs 1 and 2 and Article 217, paragraphs 1
and 2, of the CC of Yugoslavia, while courts in the territory of
Montenegro, opted for less serious form of criminal offences,
both from Article 214, paragraph 1 and Article 217, paragraph 1
of the FRY CC, and pronounced sentences from 3 to 6 months.
The only thing common to courts from both Republics is that
they pronounced heavy prison sentences averaging from 6 to 7
years to absent persons who, as a rule, went abroad.

Later on, the Supreme Military Court developed criteria
for passing sentences with a view to making the punitive policy
more uniform, but even then insufficient attention was devoted
to individual aspects of punishment.

As apart of Project research we have particularly analysed
and studied 43 characteristic criminal cases from the area under
the jurisdiction of all three military courts, out of which 23 were
tried under Article 214 of the Criminal Code of Yugoslavia and
20 on the basis of Article 217 of Criminal Code of Yugoslavia.
We have studied court documents and conducted talks with the
convicted persons and their defence counsels. The Centre was
willing to provide legal assistance to all these convicted persons.
However, legal assistance was already provided to all of them
and they were only interested in ways of obtaining humanitarian
aid. Out of the mentioned 43, the Center choose 20 cases, i.e. 20
convicted persons to receive humanitarian aid. The prevailing
criteria in selecting the convicted persons to whom the humani-
tarian aid would be supplied were: circumstances under which
the act was committed and the manner in which the proceedings
were conducted, degree of demonstrated civic and political be-
liefs, the pronounced sentence, the amount of expenses they had
during their trial, and their own, as well as their family’s material
situation.
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The Project team included three lawyers and a number of
associates, i.e. researchers. Those who worked on the Project
were the first to give their opinion of it. Their common impres-
sion was that all tasks set in the Project assignment have been ful-
filled. The Centre’s competent authorities who, in the first place,
thought that topics treated by the Project must not remain off lim-
its in our society, but must be discussed openly, publicly and
with arguments were the second to evaluate the Project. The
Centre came to the conclusion that this important Project was
carried out under very difficult conditions and that through inde-
pendently organised research work it managed to gather data that
shed more light on this subject matter. Bearing in mind the fact
that the competent state authorities have not published any useful
or practical information, nor that any other non-governmental or-
ganisation or individual have carried out research work of simi-
lar scope, the Centre has come to the conclusion that this Project
has provided answers to tasks it was entrusted with and has
thereby achieved its goal.

Studying this complex social problem, the Center has ob-
served all presented circumstances and facts and came to the
conclusion that at this moment the most acute problem is the fact
that a great number of young people are still waiting to serve
their pronounced sentences and that the competent authorities
have not shown any intention to adopt the Amnesty Act, which
would help to overcome this problem.

Bearing in mind all the above-presented facts, especially
in the context of the overall social situation in FR Yugoslavia, the
Center has decided to continue its work in this problem area and,
to that end, to carry out the following activities:

* 1. Together with other non-governmental organisations, to
launch a campaign aimed at the most urgent possible
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adoption of the law in Serbia according to which all im-
prisoned persons would be pardoned and court proceed-
ings stayed and by which this major social problem would
be neutralised. Unless this law is passed within a reason-
able time limit, the campaign would be transformed into a
special kind of pressure on the regime.

The more so as the Center proposed and supported
the adoption of the Amnesty Act of Montenegro (in No-
vember 1999) under which all persons who between June
1, 1998 and June 30, 1999 committed criminal offences
from Articles 214 and 217 of the FRY Criminal Code were
acquitted from criminal prosecution and execution of cri-
minal sanctions passed in binding judgements.

» 2. Together with other non-governmental organisations, to
launch a campaign for the adoption of necessary legal
changes, which would fully and without any discrimina-
tion, create conditions for the exercise of the constitutional
right to conscientious objection. This would also ensure
the exercise of the right of young men to perform their mil-
itary service as civilians. In that case, the Center would ex-
ert its efforts for the conscientious objectors to be treated
fairly for their beliefs, and not as cowards.

* 3. To keep monitoring this problem area and social situa-
tion so as to continue to provide the necessary legal and
humanitarian aid.

This Report has been prepared upon the successful com-
pletion of the work on this Project.

Texts of the Project and Report have been translated into
English and French and published.
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